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Preface

Every year, millions of people around the world are forcibly displaced from their lands, homes and livelihoods to make
way for large-scale development projects. Most often those who are forced to sacrifice their place on earth for both
public and private interests are amongst the poorest and most vulnerable people in society. They are thus the least
equipped to cope with the challenges of physical, economic and social displacement and are as a result thrust into even
deeper poverty and social exclusion. In the past two decades, development institutions that finance many of these proj-
ects, and many developing country governments, have stepped up their efforts to mitigate the risks of harmful impacts
of development projects on displaced populations through safeguard policies, legal and regulatory frameworks and insti-
tutional capacity building to ensure better resettlement practices. Despite these efforts, however, the worldwide resettle-
ment record remains a shameful one of insufficient financing, poor planning and inadequate implementation, and so
these projects generally end up turning into what Oliver-Smith aptly describes as “development disasters.”l As Michael
Cernea, the author of the World Bank’s first involuntary resettlement policy, summed up: “The outcomes of most
development-caused forced displacement and resettlement (DFDR) leave a disgracing stain on development itself,

conflicting with its poverty reduction rationale, objective and ethic.”li

Yet, resettlement does not need to lead to development disasters. While the overall record is poor, there are success
stories. Some of the most oft-cited examples of successful resettlement have been in China, including the Dalian Water
Supply Project, the Yunnan Expressway Project and the Shuikou Hydropower Project. Even in Cambodia, which shares
the poor track record of many other countries on forced evictions and development-induced displacement, there have
been success stories. Notably, the Akphiwat Meanchey resettlement, conducted between 1997-2000, is widely recognized
as a positive example of resettlement that resulted in generally improved living standards and security of tenure among
the resettled population. In these success stories, resettlement was based on meaningful consultation with the affected
people on genuine resettlement options. Moreover, planners and implementing agencies treated the resettlement as a
development opportunity to improve the lives of the affected communities. Indeed, when resettlement for public devel-
opment projects is unavoidable, it should be seen as an opportunity to directly lift affected people out of poverty and
ensure that they are among the prime beneficiaries of the development. This is a goal well aligned with Cambodia’s

National Strategic Development Plan.

In the case of the development project that is the subject of this report — the rehabilitation of Cambodia’s railway - this
objective is particularly pertinent since the project is being financed by two institutions whose central missions are
poverty alleviation: the Asian Development Bank (ADB) and the Australian Agency for International Development
(AusAID). The importance of recognizing the risks of involuntary resettlement, and avoiding, minimizing and mitigat-
ing these risks so that they do not evolve into development disasters, is at the heart of the ADB’s Involuntary Resettle-
ment Safeguard Policy. It is also reflected in international law obligations to ensure that the human rights of people
affected by development-induced displacement are fully respected. These obligations became binding upon the govern-
ments of Cambodia, Australia, and many of ADB’s other shareholders, upon their ratification of international human

rights law covenants.

This report presents the findings of research conducted by Bridges Across Borders Cambodia (BABC), over a period of
approximately 20 months throughout the country, on the resettlement process and impacts of the Rehabilitation of the
Cambodian Railways Project. It also assesses compliance with the applicable policy and legal instruments, including

relevant provisions of international human rights law covenants, Cambodian law and the ADB Policy on Involuntary

i. Oliver-Smith, A. (ed.), Development Dispossession: The Crisis of Forced Displacement and Resettlement, Santa Fe, New Mexico,
School for Advanced Reseatch, 2009, page 3.

ii. Michael M. Cernea, ‘Reforming the Foundations of Involuntary Resettlement: Introduction’ (in Michael Cernea and Hari Mohan Mathur
(eds.), Can Compensation Prevent Impoverishment? Reforming Resettlement through Investments and Benefit-Sharing, New Delhi,
India, Oxford University Press, 2008, page 1.
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Resettlement. The legal and policy obligations are described in Chapter 1 and at the beginning of each subsequent
chapter.

In Chapters 2 to 6, the report presents the research findings in relation to various aspects of the resettlement process
and assesses compliance with policy and legal obligations in relation to each aspect. Chapter 2 examines the experience
of Project-affected people in accessing relevant information and participating in consultations about the Project, the
resettlement process and their entitlements. Chapter 3 explores the process of assessing, offering and providing house-
holds compensation for demolishing their homes and other losses, and the sufficiency of the amount of compensation
received by households as compared to the cost of constructing a basic adequate house in Cambodia. Chapter 4 looks
at the selection of resettlement sites, and their appropriateness and adequacy in terms of tenure security, proximity to
livelihood opportunities and basic facilities, and the provision of services. It also explores the experiences of affected
households in reconstructing their homes at resettlement sites. Chapter 5 examines the impacts of resettlement on liveli-
hoods and income, as well as debt burdens and the quality of Project-sponsored income restoration programs. Lastly,
Chapter 6 investigates the Project’s local grievance mechanism and the ability of affected households to attain solutions

for resettlement-related concerns and to access remedies for harms suffered.

It should be noted that BABC, along with other NGOs that have been monitoring the Railways Project, have brought
information and concerns about the resettlement process to the Project implementers and financiers though extensive
written correspondence and meetings over the period in which the research for this report was conducted. As a result,
efforts have been made by these parties to correct some of the problems that have resulted from the resettlement

process. This report does not seek to document the ongoing exchange between NGOs and these parties.

The purpose of this report is to place the research findings in the public arena, in the spirit of rectifying the harms expe-
rienced by Railways Project-affected households and improving resettlement processes both for this Project and for
future projects that require land acquisition and resettlement. The report includes a number of specific
recommendations toward these ends.

Finally, it is hoped that this report will contribute to a better understanding of why resettlement should always be a last
resort and, if absolutely necessary, implemented in a way that respects human rights and ensures that harm does not

befall the very people who are most in need of development benefits and least equipped to shoulder its costs.

David Pred
Executive Director
Bridges Across Borders Cambodia
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Capital-intensive, high-technology, large-scale projects convert farmlands, fishing grounds, forests, and homes into reservoirs, irrigation systems,
mines, plantations, colonization projects, highways, urban renewal gones, industrial complexes, and tourist resorts all in the name of regional
and national development. Aimed at generating economic growth and thereby improving general welfare, these projects have all too often left
local people permanently displaced, disempowered, and destitute. Resettlement bas been so poorly planned, financed, implemented, and
administered that these projects end up being ‘development disasters.”

- Oliver-Smith, A. (ed.), Development Dispossession: ~ The Crisis of Forced Displacement and Resettlement,
Santa Fe, New Mexico, School for Advanced Research, 2009, page 3.

Well-designed and well-implemented resettlement can, however, turn involuntary resettlement into a development opportunity. The challenge
is to not treat resettlement as an imposed externality but to see it as an integral component of the development process and to devote the same
level of effort and resources to resettlement preparation and implementation as to the rest of the project. T'reating resettlers as project beneficia-
ries can transform their lives in ways that are hard fo conceive of if they are viewed as ‘project-affected people’ who somehow have to be

assisted so that the main project can proceed.

- lan Johnson, Vice President, Environmentally and Socially Sustainable Development, World Bank (Forward
to Involuntary Resettlement Sourcebook, World Bank, 2004).

The Royal Government remains conmitted to developing and implementing a comprebensive and sustainable social safety net system ained at

protecting the livelihoods of the poor and most vulnerable segments of the population.

- National Strategic Development Plan Update 2009-2013, Royal Government of Cambodia, November
2009, para 505.

Please do not confuse that in order to reduce poverty the Government needs to give much compensation or money to the poor; it is not this kind
of poverty reduction tool. The Government tries to reduce poverty through development projects such as this kind of railway project, so please

don’t misunderstand on this matter.

- Representative of the Cambodian Inter-Ministerial Resettlement Committee in a meeting with Railways
Project Affected People on December 28, 2011.
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Background to the Rehabilitation of the Railways Project
and Resettlement Impacts

The Cambodian railway has remained in a state of significant disrepair since the Khmer Rouge era. The Greater Mekong
Sub-region Rehabilitation of the Railway in Cambodia Project (the Project) was launched in 2006 to restore the country’s
approximately 650 km of railway infrastructure. The Project, funded mainly by development assistance in the form of
loans and grants from the Asian Development Bank (ADB)! and the Government of Australia? (see Table 1), aims to
boost economic growth and decrease poverty in Cambodia. It is part of ADB’s multi-billion dollar Greater Mekong
Sub-region Program (GMS),? which brings together six states of the Mekong river basin with a common goal of
growth and prosperity through economic cooperation.

The Railway Project aims to enable efficient and cost-effective transport of heavy, bulky and hazardous cargo.
According to ADB, this is expected to lower the costs of main commodities and manufacturing inputs. Other
anticipated benefits are a more competitive transport sectot, better road safety and lower costs for road construction and
repair as heavy traffic will be partly diverted from Cambodia’s highways. The Project intends to establish Cambodia as a
sub-regional transport hub in order to increase the competitiveness of the country’s economy and contribute to regional
economic integration.* In the longer term, passenger trains are expected to become operational, offering an alternative
affordable transport option.

The Cambodian railway runs from the border town of Poipet in the North to the coastal province of Sihanouk in the
South, through the Cambodia capital, Phnom Penh (see Figure 1). The Project divides the rail network into four sections
for the purposes of rehabilitation:

1) Northern Line (338 km), which runs from Phnom Penh to Sisophon in Banteay Meanchey province, and the
“Missing Link” (48 km) that runs from Sisophon to Poipet (railway tracks along the “Missing Link” disappeared
during the civil war in the 1980s);

2)  Southern Line (264 km), which runs from Phnom Penh to Sihanouk province;
3)  Poipet Section, which includes rail tracks at the Cambodian-Thai border (6 km) and an abandoned station;
4)  Phnom Penh Section (78km).

The Project also includes the development of a freight and cargo railway facility (approximately 98 hectares) in Samrong
Estate, which is located within Kakab and Samrong Krom communes.

The Project’s main displacement and resettlement impacts are determined in terms of the Corridor of Impact (COI).
The COI measure for defining the area of impact is much narrower than the commonly used Right of Way (ROW) mea-
sure. The COI extends 3.5 to 5 meters from the centerline of the tracks depending on the section of the railway, while
the ROW usually extends 20 to 30 meters from the centerline. At this time, only the COI needs to be cleared for the
Project, although the remainder of the ROW may be cleared in the future. The COI approach has been used to mini-

mize the scale and cost of resettlement.

1. Asian Development Bank Loans: Loan-2288 REG:Cam:GMS Rehabilitation of the Railway in Cambodia (US$ 42.0 million), Loan-2602
REG: Greater Mekong Sub-region: Rehabilitation of the Railway in Cambodia Project (US$ 42.0 million).

2. Grants from the Government of Australia: TA-6251 REG: GMS Rehabilitation of the Railway in Cambodia (US$ 960,000), Grant-0187
REG: Greater Mekong Sub-region: Rehabilitation of the Railway in Cambodia Project (US$ 21.5 million), TA-7460 REG: Outcome
Monitoring and Procurement Review (US$ 400,000), TA-7460 REG: Outcome Monitoring and Procurement Review Supplementary (US$
100,000).

3. The Greater Mekong Sub-region Program was launched with the assistance of the ADB in 1992.

4. See ADB website, Fact Facts: CAM: Loan 2288 — (GMS) Rehabilitation of the Railway in Cambodia Project, available at:
http:/ /www.adb.org/Projects/ CAM-Railway/ fast-facts.asp.
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Table 1: Project Investment Cost and Development Assistance

Financier Investment Cost (US$)

Asian Development Bank 84 million
Government of Australia 22.96 million
Government of Cambodia 20.3 million

OPEC Fund for International Development 13 million
Government of Malaysia 2.8 million (in kind)

Total Investment Cost: 143.06 million

Total Development Assistance: 122.76 million

Source: ADB website, Fast Facts: CAM: Loan 2288 — (GMS ) Rehabilitation of the Railway in Cambodia Project, available
at: http:/ | wwmw.adb.org/ Projects| CAM-Railway/ fast-facts.asp

An “affected household” is a household, whose residence, other structures and/or assets were, at the cut-off date,
situated totally or partially within the COI of the Railway Project or on land required for the construction of stations,
depots or other Project-related infrastructure. These households atre either totally affected, because they will be
displaced because of the Project, or partially affected, because they will lose part of their structures and/or assets that
were located within the COI. Partially affected households are entitled to remain in the residual ROW in a residence
deemed under the Project to be viable for habitation despite its size being reduced.

Around 4,174 households® living near the railway line or in stations stand to be fully or partially affected by the Project.
These households are entitled to compensation for their losses as well as other support, including a plot of land at a
resettlement site for totally affected households. Project entitlements are outlined in the Resettlement Plans (RPs),
which have been developed to avoid, minimize and mitigate the impacts of the Project on affected households, as
required by the ADB Policy on Involuntary Resettlement and under the terms of the Loan Agreement between the
Royal Government of Cambodia (RGC) and the ADB.

The initial RP for the Project was drafted by the RGC and approved by the ADB in October 2006. The 2006 RP outlines
the relevant legal framework and policies, resettlement principles and project entitlements. It also provides procedures
for: consultation, participation and disclosure of information to affected households; a grievance redress mechanism to
address complaints from affected households; income restoration measures for poor and vulnerable households, as well

as bamboo railway transport operators; institutional arrangements; and internal and external monitoring. An Addendum
to the 2006 RP was prepared in November 2007.

More detailed Updated RPs must be prepared for each section based on detailed technical design (DTD) and a detailed
measurement survey (DMS), which is an inventory of losses of affected households. The Updated RPs clarify the
policies and their implementation in each section of the railway. The Ministry of Public Works and Transport (MPWT),
the Executing Agency of the RGC under the Loan Agreements, has prepared four Updated RPs for each railway
section. These were all approved by the ADB.S In July 2009 a separate RP was prepared for Samrong Estate, as the
development of the Samrong facility fell outside the 2006 RP. At the time of writing, the Samrong RP has not yet been
updated and approved.

5. As per the updated Resettlement Plans for the Project.

6. Dates of approval of updated RPs: Updated Resettlement Plan for the Northern Line and the Missing Link, July 2008; Updated
Resettlement Plan for the Southern Line, September 2009; Updated Resettlement Plan for the Poipet Section, June 2010; and Updated
Resettlement Plan for the Phnom Penh Section, August 2010.
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The initial RP includes the results of the preliminary socio-economic survey and inventory of losses for affected house-
holds, which were carried out from May to June 2006. One of the main objectives of the updated RPs was to compare
and revise these results, following DTD and DMS surveys of affected households for each section of the railway. Accord-
ing to the updated RPs, 1,448 out of the total of 4,174 affected households will be physically displaced. This
number includes 248 households in Phnom Penh that have been recently re-classified from partially to totally affected.”

Table 2: Number of Project-Affected Households

Date of Number of Number of
Approval of Affected Relocating
Updated RP Households Households

Date of
Approval of RP

Compensation to AHs

Poipet Section Oct 2006 Jun-10 1,094 588
Northern line and Missing Link Oct 2006 Jul-08 1,165 51
Southern line Oct 2006 Sep-09 206 30
Phnom Penh Oct 2006 Aug-10 1,289 169
Bamboo rail transport operators* Oct 2006 - 189 52
SUB-TOTAL s 3,943 890

ﬁgiﬁicﬁi c:;t;;ipdated To be prepared - 248
Samrong Estate Jul 2009 To be updated 231 62
GRAND TOTAL 4,174 1,200

*Bamboo rail transport operators in all sections. Part of Updated RPs for Northern and Southern lines.

Sonrce: ADB website, Fast Facts: CAM: Loan 2288 — (GMS) Rebabilitation of the Railway in Cambodia Project, available
at: bttp:/ | www.adb.org/ Projects/ CAM-Railway/ fast-facts.asp

According to the Updated RPs, house-to-house DMS surveys were conducted in 2007 to 2009 by the Inter-Ministerial
Resettlement Committee (IRC)/MPWT working group together with local resettlement specialists.® The results of each
survey included: type of affected household, type of main/secondary/other affected structures, measurement of lost
assets, as well as the type and number of affected crops and trees. The existing inventory of losses was updated based
on this data. Options for relocation, compensation and other assistance wete then determined for each affected house-
hold based on individual DMS results. According to the RPs, no relocation or demolition could take place until
the affected households received full compensation for their losses as per the DMS.

While all affected households are entitled to cash compensation for lost structures and assets, different options are avail-
able for resettlement depending on type of tenure and positioning of the main structure relative to the COI. According
to the RPs, the three available options for resettlement are: (1) relocation to project-sponsored sites with security of
tenure, (2) re-organization onsite in the ROW with a guarantee of being able to remain there for at least the next 5 years,
and (3) cash compensation for lost assets and self-arranged relocation. Vulnerable households are entitled to other
support.’

7. According to the Addendum to the Updated RP for Phnom Penh, which is yet to be prepared.

8. DMS was done in Phnom Penh during July-October 2009; in the Northern Section (excluding Poipet station) and “Missing Link”
during December 2007 — February 2008 and April — May 2008; in the Southern Line during May-August 2008; and in the Poipet
Section during November 2008 — April 2009.

9. Vulnerable households are defined in the 2006 Resettlement Plan as “Distinct groups of people who might suffer disproportionately
from resettlement effects, including the poor (monthly income less than US$15 per person), ie. the country’s national poverty thresh
old, landless, female-headed, disabled and elderly households without means of support and those from minority groups.” (Cambodia:
GMS Rehabilitation of the Railway in Cambodia, Resettlement Plan, October 2006, Definition of Terms.) For further discussion of
vulnerable households affected by the Project see Chapter 2.
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The total cost of resettlement under the Project as per the updated RPs is estimated at US$4,314,874.13.10 According
to the RP for Samrong estate, resettlement activities associated with the development of the Samrong railway facility will
cost a further US$4,128,046.12.

Figure 1: Map of Railway Lines in Cambodia

Source: ADB website, Fast Facts: CAM: Loan 2288 — (GMS) Rebabilitation of the Railway in Cambodia Project, available
at: http:/ | wwm.adb.org/ Projects/ CAM-Railway/ fast-facts.asp

10. The estimated costs for resettlement are: US$ 1,563,402.86 for the Phnom Penh Station, US$ 643,165. 85 for the Southern Line, US$
1,054,152.71 for the Northern Line including the Missing Link, and US$ 1,054,152.71 for Poipet Station.
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Methodology

The analysis contained in this report is based on the following: (1) desk review of documentation related to the Project,
as listed in the References; (2) surveys of a total of 216 individual Project-affected households (consisting of two sample
sets, as described below); (3) six focus group discussions with a total of 68 affected women; (4) observations from regu-
lar communications with Project-affected households in the course of assisting them to access Project grievance mecha-
nism; (5) monitoring of meetings between IRC and Project-affected households; and (6) meetings and correspondence
with the IRC, ADB and AusAID spanning over 20 months.

Household Surveys

Between September 2010 and October 2011, a Bridges Across Borders Cambodia (BABC) research team conducted 200
individual household surveys in communities affected by the Project across Cambodia. The analysis in this report is
based in part on the data and information collected from this sample. SPSS and Excel, including frequency distribution

and cross tabulations, were used to analyze the data. The sample constitutes 4.8 percent of the total number of affected
households as reported by the IRC and the ADB as of December 2011.1 (See Table 2.)

Most of the 200 households interviewed were from affected communities in Phnom Penh, Samrong Estate, Poipet and
Sihanouk Ville provinces. Smaller samples were taken from Battambang, Banteay Meanchey and Pursat provinces, where
fewer houscholds are affected. Households were selected for interview using a combination of random and non-
random sampling. Although the original intention was to conduct random sampling, some households requested to be
interviewed and community representatives assisted in the selection of some respondents.

Given the fact that the sample was not selected on a purely random basis, the quantitative data presented in this Report
is not intended to be representative of the situation for all affected households. However, this Report seeks to assess the
Project’s compliance with international human rights law and ADB Resettlement Policy requirements, as opposed to the
average experience of affected households. From this perspective, any Project-related harms experienced by affected
households are significant.

In addition, after the 200 household sample interviews had been collected and analyzed, the research team conducted a
separate study in November 2011 of 16 of the 21 totally affected households from Mittapheap, Phnom Penh. The
research team attempted but was unable to contact the five other houscholds to arrange an interview. This was an
independent sample with no instances of household overlap with the original sample. These 16 households had been
compensated in late August 2011 and resettled to the Phnom Penh Project-sponsored site in Trapeang Anhchanh in late
September and October 2011. The research team conducted these additional interviews in order to supplement the data
on households post-resettlement. The data collected from the Mittapheap sample is presented in Chapter 4 on
Conditions at Resettlement Sites, and Section 5 on Livelihoods and Income. All data and information from this separate
sample is clearly identified. All other data refers only to the original sample of 200 households.

Opver 60 percent of respondents interviewed in the individual household surveys in both sample sets were women. The
high rate of women interviewed is mainly due to the time of the day the interviews were conducted. Commonly the
women wete at home while their husbands or other adult male households members were at work at the time of the
interview. Due to the higher proportion of female respondents, in combination with the women’ focus group
discussions described below, the data and other information presented in this report more heavily reflects the
resettlement experience on women. Where gender-specific impacts were apparent, they are highlighted in the report.

All households were interviewed using a 75-question survey, which collected information on socio-economic character-
istics; levels and quality of consultation; level and quality of access to Project-related information; proffered and actual
compensation rates; perceptions of, and actual conditions at, resettlement sites; impacts on livelihoods
and income restoration support; and grievance mechanisms. Individual household interviews were usually conducted

11. Over the research period, the ADB and IRC reported an increase in the number of Project-affected households. When BABC began
this research the sample size represented 5.5 percent of identified affected households.
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6

at respondents’ place of residence and lasted between 1 to 2 hours. Interviews were conducted either in Khmer or in
English with the aid of a Khmer interpreter.

The socio-economic profiles of respondents for both samples are in Annex 1. The survey questionnaire is in Annex 2.
Women Focus Group Discussions

Between October 2010 and July 2011, the research team conducted six focus group discussions of various sizes with a
total of 68 Project-affected women in the following affected communities: Phnom Penh (Toul Sangke A (14),
Rottespleung (11), Lek 3 (15)); Battambang (Sok San South and resettlement site (14)); Banteay Meanchey (8); and
Sihanouk Ville/Preah Sihanouk and resettlement site (6). Through these discussions, affected women examined the
particular impacts of the Project on “female” household roles and responsibilities and gender relations. Community
representatives assisted the team to invite women to participate in the focus group discussions. Focus groups were
conducted either in Khmer or in English with the aid of Khmer interpreters.

Observations from Monitoring and Legal Aid Activities

In addition to the household surveys and focus groups discussions conducted to inform this report, BABC has been in
regular contact with Project-affected households since mid-2010 in order to monitor their situation. BABC has moni-
tored the progress of and/or provided assistance to over 330 households and communities that have submitted com-
plaints to local grievance mechanisms and the ADB’s Accountability Mechanism and has gleaned important information
about the type and extent of household grievances. Observations from monitoring and legal aid activities also inform
the content and findings of this report, especially Chapter 6 on Access to Remedies and Accountability.

Impediments to Research and Data Collection

The team encountered several obstacles in the course of its research. Fitst, the research team was unable to obtain
several critical Project documents. In particular, despite several informal and formal disclosure requests made by
affected communities and NGOs, DMS was not disclosed by the ADB or IRC.!? This document purportedly contains
the inventory of losses and list of affected households for the countrywide Project. Access to this data would have
allowed for comprehensive comparative household analysis, such as household compensation entitlements based on,
inter alia, type and size of structures, income-loss, and trees and crops affected.

Second, data collection and community engagement was impeded by local and national authorities’ threats against
NGOs and communities. BABC was informed by a significant number of affected households that they or other
community members had been intimidated, threatened or harassed by local authorities. In June 2011, research teams
from BABC and Sahmakum Teang Tnaut (STT) were threatened with legal action and/or arrest if staff assisted Sam-
rong Estate residents in measuring their affected structures and land, in preparation for potential complaints to local
grievance mechanisms. On August 2, 2011, STT was suspended for a five-month term. On August 18, 2011, BABC was
called to a meeting with the Ministry of Foreign Affairs and International Cooperation (MoFAIC), where NGO
representatives were reprimanded for their activities relating to the Railways Project. Shortly thereafter, the MoFAIC
extended a formal warning to BABC, which resulted in, among other things, a delay of data collection due to security
concerns.

Final Notes

In order to protect affected households, we have withheld the names of people interviewed, unless they have chosen to
be named. Direct testimonies from affected people are presented as quotations. The majority of these testimonies were
given during household interviews or focus group discussions, however some were given by affected people during
community/NGO meetings.

12. NGOs made formal requests to the ADB Public Information Disclosure Unit and Public Disclosure Advisory Committee on February
17,2010 and on December 15, 2010.
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Chapter 1

Legal and Policy Obligations Governing the Project

The resettlement process that occurs as a result of the Rehabilitation of the Railways Project must comply with interna-
tional human rights law, Cambodian law, and ADB Policies on Involuntary Resettlement. The nature of the obligations
that flow from the relevant covenants, laws, contracts and policies with respect to key actors - the RGC, the ADB and

the Australian Government - are described in this Chapter.

11 International Law

1.1.1 Rights and Duties under Human Rights Covenants

The RGC has ratified all the main international human rights covenants and as such is legally bound by their provisions,
including with regard to all of its decisions, acts and omissions during the process of development. During the planning
and implementation of the Railways Rehabilitation Project and any resettlement of households that ensues, the RGC is
thus required to respect, protect and fulfill the human rights enshrined in the International Covenant on Civil and
Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), the
Convention on the Rights of the Child (CRC) and the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW). As involuntary resettlement can affect the enjoyment of many human rights, including the
right to an adequate standard of living and rights to adequate housing, food, water, health, education and work, as well
as rights to access effective remedies and to be treated without discrimination, the provisions of these Covenants must

be considered and complied with at all stages of the process.

Under international law, a retrogression in the enjoyment of human rights as a result of involuntary resettlement
amounts to a violation of treaty obligations. For example, a child who was able to attend school regulatly, and thus enjoy
her right to education prior to resettlement, but is forced to drop out because her family is relocated to a remote site or
her parents’ income at the site is no longer sufficient to cover fees, has suffered from a retrogression of her enjoyment
of human rights in violation of the ICESCR and the CRC. States that have ratified the international covenants are
obliged to ensure that a retrogression in the enjoyment of human rights does not occur either as a result of their own
acts or omissions, or the activities of third parties. This means that the RGC has a duty to protect against violations of
rights caused by, for example, development projects or measures designed and promoted by multi

lateral financial and development agencies, such as the ADB, and bilateral aid agencies such as AusAID.

In addition to the immediate duty to guarantee that retrogressions will not occur, the State is also obliged to take imme-
diate action to ensure that everyone enjoys at least basic minimum levels of human rights. Thus priority is to be given to
addressing the situation of people who suffer from the most severe deprivation in their enjoyment of human rights.
Beyond these immediate duties, the State must take ongoing action to improve the situation of all people with the goal
of the full enjoyment of all human rights. In recognition of a common reality in developing countries in which there are
limited resources to address a widespread deprivation of rights, the obligation on States is one of progressive realization.
For example, a duty placed on States party to the ICESCR is to take steps, using the maximum available resources, to

progressively realize the right to an adequate standard of living for all.

This obligation means that the State should utilize to the fullest possible extent opportunities, in terms of both resourc-
ing and capacities, to fulfill the enjoyment of human rights. In the context of a large-scale development project financed
through international cooperation, the omission to fulfill the rights of people being involuntarily resettled, who were
previously experiencing deprivations, would almost certainly amount to a transgression of international law duties. For
those suffering from severe deprivations in their enjoyment of human rights, the nature of the duty to improve their

situation to at least basic minimum levels of enjoyment is immediate and unconditional. For example, an impoverished
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family, which did not have access to safe water for consumption prior to resettlement, should be assisted upon reloca-
tion, as a part of the development project, so that the family members are able to access at least necessary amounts of
safe water at an affordable price and without fear that their access will be blocked in the future. A state of impoverish-
ment signifies a host of human rights deprivations that must be addressed through the development opportunity.
Most directly and pertinently, the human right to adequate housing as recognized in Article 11(1) of the ICESCR is
affected by involuntary resettlement. Given the interdependence of human rights, the right to adequate housing is
defined in international law in a broad sense to include, for example, the quality and size of the shelter, which should be
sufficient for privacy, security and protection from the elements; access to necessary services, such as water and sanita-
tion; and an adequate location in terms of livelihood opportunities, schools, health-care facilities and other basic ameni-
ties. Given their central significance to the issue of involuntary resettlement, the aspects of the right to adequate housing

are discussed in relevant parts of this Report.

In recognition of the fact that displacement puts at risk the enjoyment of a multitude of human rights, under interna-
tional law involuntary resettlement, or evictions, are only permitted in exceptional circumstances and as a last resort
when other possible alternatives are unavailable.!> Any person affected by an eviction, whether they be owners, renters
or informal settlers, must be provided with, and have access to, a number of legal protections and safeguards, including
the following:14

®  They must be provided with information about the proposed eviction and the alternative purpose for which the
property is to be used within a reasonable time prior to the eviction taking place;

m  They must be provided with an opportunity for genuine consultation, including in relation to the reason for the
eviction and options for accessing alternative adequate housing through compensation, resettlement and other
means;

B They must be given adequate and reasonable notice prior to the scheduled date of eviction;

They must be provided with access to legal remedies;

m  Legal aid should be provided to persons who require it to seck redress from the courts or other grievance and
accountability mechanisms;

m  All affected household must have immediate access to alternative adequate housing to ensure they are not made

homeless ot vulnerable to violations of other human rights after the eviction takes place.!>

This report does not explore whether the Rehabilitation of the Railways in Cambodia is a genuine public interest project
or whether its resettlement impacts constitute evictions that are permissible under international law. It does, however,
investigate whether the legal protections and safeguards have been provided and are accessible to people who have been
or will be involuntarily resettled under the Project. These international law obligations are described throughout the

Report, as relevant to the issues discussed.

1.1.2  Extra-Territorial Human Rights Obligations on States and International Institutions

While the Royal Government of Cambodia bears the primary responsibility under international law to ensure that
human rights are respected, protected and fulfilled, the two major financiers of the Project — the ADB and AusAID -

also have international law duties in relation to the impacts upon affected people’s rights.

13. Basic Principles and Guidelines on Development-Based Evictions and Displacement, Report of the Special Rapporteur on adequate
housing as a component of the right to an adequate standard of living, Miloon Kothati to the Human Rights Council, UN GA, Doc,
A/HRC/4/18, February 2007 (pata 21).

14. UN CESCR, General Comment 7: Forced evictions, and the right to adequate housing, UN Doc. E/1998/22 (1997), para 3.

15. Ibid, paras 15 and 16; and Basic Principles and Guidelines on Development-Based Evictions and Displacement, op. cit.
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Beyond the obligations placed on States parties to international law covenants vis-a-vis people within their geographical
boundaries, States also have extra-territorial human rights obligations. Of particular relevance to this discussion is
whether States are obliged to ensure that their development assistance facilitates the progressive realization of human
rights and does not contribute to the violation of human rights in recipient countries. Indeed, by consenting to the Char-
ter of the United Nations, the Universal Declaration of Human Rights and the main International Covenants, States
commit to contributing to the realization of human rights for all. The ICESCR affirms that:

Each State Party to the present Covenant undertakes to take steps, individually and through international assis-
tance and cooperation, especially economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized in the present Covenant by all
approptiate means . . .10

The duty under this provision should be viewed as extending to both State recipients and benefactors of international
assistance.

In September 2011, the Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social
and Cultural Rights were adopted by a group of experts in international law and human rights.!” The Maastricht Prin-
ciples clarify the scope and nature of States’ extraterritorial duties. They affirm that States have an obligation to respect,
protect and fulfill economic, social and cultural [ESC] rights in situations over which their acts or omissions bring about
foreseeable effects on the enjoyment of these rights outside their territory, and in situations in which they ate in a posi-
tion, through separate or joint acts, to exercise decisive influence or to take measures to realize these rights
extraterritorially.!® The Principles clarify that States are obliged to desist from acts and omissions that create a real and
foreseeable risk of nullifying or impairing the enjoyment of ESC rights extraterritorially.!? The Principles state, further-
more, that development cooperation agreements and standards must be interpreted and applied in a manner consistent
with human rights obligations. 2

As a State party to the ICCPR, the ICESCR and other human rights covenants, the Australian Government bears a mea-
sure of responsibility for violations of human rights that occur in Cambodia as a result of the Project, to which it
provides financial support constituting over 15 percent of total investment cost. In the context of Cambodia, which has
a well-documented track record of conducting forced evictions or inadequate resettlement and no independent judiciary
to protect people’s rights, funding a project with significant resettlement impacts brings a “real and foreseeable risk” of
rights violations. Upon Australia’s decision to act extraterritorially by providing financial assistance to the Project, it
became obliged to ensure that the Project to which it is contributing does not cause human rights violations. If harms
are caused as a result of the Project, it bears a responsibility for ensuring that remedial action is taken.

Australia’s extra-territorial human rights obligations extend also to its membership of the ADB, in which it exerts
considerable influence over decision-making as the fifth largest shareholder. The 1998 Maastricht Guidelines on Viola-
tions of Economic, Social and Cultural Rights affirm that:

The obligations of States to protect [ESC] rights extend also to their participation in international organizations,
where they act collectively. It is particularly important for States to use their influence to ensure that
violations do not result from the programmes and policies of the organizations of which they are members.20

16. International Covenant on Economic, Social and Cultural Rights (1960), article 2.

17.  Maastricht Principles on Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights, 28 September 2011,
available at: http://www.fian.org/resources/documents/others/maastricht-principles-on-extraterritorial-obligations-of-states. While
the Maastricht Principles constitute “soft law;” they have persuasive value in interpreting obligations under the ICESCR.

18. Ibid, para 9.

19. Ibid, para 13.

20. Ibid, para 17.

21. The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1998), para 19. The Guidelines, which elaborate on
the nature and scope of violations of the ICESCR, were unanimously agreed upon by a group of thirty experts on the ICESCR who
convened at the invitation of the International Commission of Jurists. The Guidelines are intended to reflect the evolution of interna-
tional law with respect to ESC rights. Like the Maastricht Principles referred to above, the Maastricht Guidelines constitute “soft law”
and have persuasive value in interpreting obligations under the ICESCR.
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In recognition of the widespread impacts on human rights caused by international financial institutions, such as the
ADB, the Guidelines also refer directly to such agencies:

It is crucial for the elimination of violations of [ESC] rights for international organizations, including interna-
tional financial institutions, to correct their policies and practices so that they do not result in deprivation of
[ESC] rights.??

The United Nations Committee on Economic, Social and Cultural Rights (UN CESCR) also directly addresses inter-
national institutions in terms of responsibilities stemming from the ICESCR:

[IJnternational agencies should scrupulously avoid involvement in projects which, for example... involve large-
scale evictions or displacement of persons without the provision of all appropriate protection and compensa-
tion . .. [W]herever possible, the agencies should act as advocates of projects and approaches which contribute
not only to economic growth or other broadly defined objectives, but also to enhanced enjoyment of the full
range of human rights . . .

Every effort should be made, at each phase of a development project, to ensure that the rights contained in
the Covenant are duly taken into account.??

It is therefore incumbent, not just on the Cambodian Government, but also on the Australian Government and the

ADB, to ensure that the human rights of those facing involuntary resettlement as a result of the Project are respected
and indeed, fulfilled.

1.2 Cambodian Law

Under Cambodia’s 1993 Constitution and 2001 Land Law, the State is entitled to expropriate privately owned property
in the public interest and with the payment of fair and just compensation in advance.?* The 2010 Exproptiation Law
adopts a broad definition of “public interest,” which includes a catch all category of infrastructure projects “as required
by the nation in accordance with the determination made by the government.”’? This provision has the problematic
effect of providing a legal basis for the justification of evictions for purposes well beyond those permitted under inter-
national law. Nonetheless, the Rehabilitation of the Railways Project clearly fits within the public interest definition of
the law.

The Expropriation Law stipulates that private property is to be compensated based on market price or replacement
value.?0 The law, however, only extends protections to legal and rightful owners of land.?’” The vast majority of people
affected by the Project do not have legal rights to the land required for the rehabilitation of the railways because such
land is classified as State Public property under the Land Law and relevant regulations.? An exception to this is the
residents of Samrong Estate who claim to have legal rights akin to ownership of their land. If this claim is valid, the
households should be afforded the full protection of the Expropriation Law, including compensation based on the
market value of their land. This case and its legal implications are discussed separately in Chapter 3.

Other households living within the railway’s ROW, stations and reserved land remain unprotected by Cambodian law.
Under the Land Law, in cases in which these households were not given authorization to occupy or use the land, their
occupation is illegal and they are not entitled to any indemnity for any works and improvements carried out on the
property.?’ There is currently no comprehensive law or regulation to govern evictions, compensation and resettlement
processes for people living on State property, whose tenure status thus falls outside the scope of the Expropriation Law.

22. Ibid.

23. UN CESCR, General Comment 2: International technical assistance measures, UN Doc. E/1990/23 (1990), paras 6 and 8 (d).

24. The Constitution of the Kingdom of Cambodia (1993), article 44; and the Land Law 2001, article 5.

25. Expropriation Law 2010, Article 5.

26. Expropriation Law 2010, Article 22.

27. Expropriation Law 2010, Article 4 and 19.

28. Land Law 2001, article 15; Prakas No. 42 on State Land Identification, Mapping and Classification, 10 March 2006; and Annex of
Prakas No. 42, 25 December 2006.

29. Land Law 2001, article 16 and 43.
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In the absence of a domestic legal framework, international human rights law, incorporated into national law through
article 31 of the Constitution, together with ADB safeguard policies and contractual obligations, described below, form
the legal requirements for the protection of people’s rights under the Project.?”

1.3 ADB Involuntary Resettlement Policies

The ADB has its own policies designed to safeguard against harms caused by projects that it funds. The overriding
objectives of ADB safeguard policies are to “avoid, or when avoidance is not possible, to minimize and mitigate adverse
project impacts on the environment and affected people, and to help borrowers strengthen their safeguard systems
and develop the capacity to manage environmental and social risks.”3!

It is ADB Policy, that its staff, through due diligence, review, and supervision throughout the project-cycle, must ensure
that Borrower Governments comply with the requirements set out in the safeguard policies.>? The Operational Policy
states:

ADB will not finance projects that do not comply with its [Safeguard Policy Statement], nor will it finance proj-
ects that do not comply with the host country’s social and environmental laws and regulations, including those
laws implementing host country obligations under international law.3?

It further states:

If any of the safeguard requirements that are covenanted in the legal agreements are found not to be satisfacto-
rily met, ADB requires the borrower/client to develop and implement an appropriate cottrective action plan
(CAP) agreed upon with ADB to rectify unsatisfactory safeguard compliance. ADB may also consider exercis-
ing its legal remedies, including suspension, cancellation, or acceleration of maturity, specified in the legal agree-

ments.3*

As a borrower of ADB funds, the RGC is bound by the terms of the project Loan Agreements to comply with ADB’s
safeguard policies. Under the Agreement, the MPWT is the Project Executing Agency with ensuing responsibilities,
while the Ministry of Economics and Finance (MEF) is the designated representative of the RGC. The Schedule 5 of
the 2007 Loan Agreement, echoed in the second 2010 Loan Agreement, entered into by the RGC and the ADB
stipulates:

The Borrower shall...ensure that all Works contracts under the Project incorporate provisions and include the
necessary budget to oblige the contracts to . .. comply with all applicable laws and regulations of the Borrower,
including ratified international treaty obligations . . .3

With specific reference to resettlement, the Schedule states:

[The Borrower| shall implement the approved, updated Resettlement Plan in accordance with Borrower’s
relevant laws, regulations and procedures, and ADB’s Policy on Involuntary Resettlement (1995). In the case
of discrepancies between the Borrower’s laws, regulations, and procedures and ADB’s policy on Involuntary
Resettlement, ADB’s policy shall prevail.3

30. Article 31 of the Constitution of the Kingdom of Cambodia states: The Kingdom of Cambodia shall recognize and respect human
rights as stipulated in the United Nations Charter, the Universal Declaration of Human Rights, conventions related to human rights,
women’s and children’s rights.

31. ADB website, Safeguards, Overview available at: http://beta.adb.org/site/safeguards/main.

32. ADB, Operations Manual Bank Policies (BP), OM Section F1/BP, issued on 4 March 2010, paras 3 and 5. Although this OM was issued
after the Project Loan Agreements were entered into, it does not stipulate that it is effective only for Projects that commence after the
date of issuance. It is therefore presumed that the duties and responsibilities of the ADB and its staff that it sets outs are applicable as
relevant to Projects that commenced before but continue to be implemented after the OM was issued.

33. Ibid, para 6.

34. Ibid, para 28.

35. Loan Agreement, Loan Number 2288-CAM (SF), GMS Rehabilitation of the Railway in Cambodia Project (March 5, 2007), Schedule 5,
para 7; and Loan Agreement, Loan Number 2602-CAM (SF), GMS Rehabilitation of the Railway in Cambodia Project — Supplemen-
tary (March 2, 2010), Schedule 5, para 11.

36. Ibid.
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In sections of railway construction or rehabilitation areas where involuntary resettlement impacts cannot be
avoided, Works contractors shall not be issued a notice of possession until (i) compensation payments and
relocation to new sites have been satisfactorily completed in that particular section, (ii) agreed rehabilitation
assistance is in place . . %7

The Borrower shall ensure...that any property development entity established by the Borrower shall use the
resettlement standards established for this Project, and shall take no actions inconsistent with ADB’s Policy on
Involuntary Resettlement.®

The 1995 Policy on Involuntary Resettlement, to which both the ADB and the RGC is bound, aims to avoid involun-
tary resettlement wherever feasible and minimize resettlement where population displacement in unavoidable, and
ensure that displaced people receive assistance so that they would be at least as well-off as they would have been in
the absence of the project.®

In 2009, the rather vague 1995 Policy was replaced with more detailed Safeguard Requirements on Involuntary
Resettlement, within a comprehensive Safeguard Policy Statement.*? The objective of the 2009 Policy with respect
to people who are unavoidably displaced, is to “enbance or at least restore, the livelihoods of all displaced persons in real
terms relative to pre-project levels; and to wmprove the standards of living of the displaced poor and other vulnerable groups”
(emphasis added). The provisions of the 2009 Policy affirm, clarify and in some cases extend the ill-defined require-
ments under the 1995 Policy. While the Project Loan Agreements bind the RGC to the 1995 Policy and the first,
although not the second, Loan Agreement was entered into before the 2009 Policy came into effect, in instances in
which the 1995 Policy provisions are unclear, it is logical that the 2009 Policy should be used to ascertain precise
requirements. As such, provisions of both the 1995 and 2009 Policy are referred to as relevant throughout this
Report.

The ADB Policies contain requirements for, inter alia, undertaking the social impact assessment and resettlement
planning process, preparing resettlement planning documents, disclosing information and engaging in consultations,
determining compensation for affected persons, selecting and preparing resettlement sites, organizing and providing
livelihood and income restoration support, establishing grievance mechanisms, and resettlement monitoring and
reporting. Compliance with the main legal and policy requirements is explored throughout this Report and findings
are presented in the Conclusion.

37. Loan Agreement (2007), op. cit., Schedule 5, para 8.

38. Ibid, para 10.

39. ADB, Involuntary Resettlement Policy (1995).

40. ADB, Safeguard Policy Statement (June 2009), Appendix 2: Safeguard Requirements 2: Involuntary Resettlement.
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Who Has Resettlement-Related Responsibilities
under the Project?

The Cambodian Government (RGC)

*  Responsible for funding, planning and implementing the resettlement process.

*  Bound by international human rights covenants; Cambodian laws; loan agreements; ADB involuntary resettle-
ment policy.

*  The Ministry of Public Works and Transport (MPWT) is the Executing Agency for the Project and is thus
responsible for updating, implementing and internally monitoring resettlement activities in accordance with
ADB policies. In carrying out these tasks, the MPWT takes guidance from the Inter-Ministerial Resettlement
Committee (IRC) / Ministry of Economy and Finance (MEF).

The Asian Development Bank (ADB)

* Responsible for due diligence, review, approval of resettlement plans, and supervision throughout the project-
cycle. Responsible for ensuring compliance with Involuntary Resettlement Policy. Must make key resettlement
documentation available on its website.

* Bound by ADB involuntary resettlement policy and through its operating policy committed to ensuring compli-
ance of projects with international law.

Australian Government/AusAID
*  Grant transferred through and administered by ADB.
* Bound by extra-territorial human rights law obligations.

Toll Royal Railway (TRR), a joint venture between Toll Holdings (Australia) and Royal Group (Cambodia)

* Signed a 30-year Concession Agreement for the Operation of the Cambodian Railways on 12 June 2009.

*  Under the terms of the Loan Agreement, TRR should be contractually bound to respect laws of Cambodia,
including ratified international treaty obligations, and cannot be issued a notice of possession over a particular
section until the payment of compensation, relocation and the provision of rehabilitation assistance has
occurred in compliance with ADB involuntary resettlement policy.

TSO (France) and Narawat (Thailand)
* Contracted to perform the civil works repairing and reconstructing the rail lines between Phnom Penh and
Poipet and between Phnom Penh and Sihanoukville.
*  Under the terms of the Loan Agreement, should be contractually bound to respect laws of Cambodia, includ-
ing ratified international treaty obligations.

Nippon Koei Co. Ltd. (Japan)
* Contracted by the Project to draft Updated Resettlement Plans for the Poipet Section, the Phnom Penh Section,
the Southern Line, and the Northern Line and the Missing Link.
*  Resettlement Plans must comply with ADB Involuntary Resettlement Policy and international law.

Cambodian Researchers for Development (Cambodia)
*  Contracted by the Project to conduct the inventory of losses.

REDECAM (RDC Group) (Malaysia)

* Contracted by the Project to act as the External Monitoring Agency to provide an independent periodic review
and assessment of the resettlement operations and to identify need for further mitigation measures. Must
provide quarterly reports to the Kingdom of Cambodia — IRC, MEF, and MPWT.

*  Must evaluate and report on compliance with ADB Policy.

Envisioning Co. Ltd (Cambodia) and SBK Research and Development (Cambodia)
* Contracted by the IRC to plan and implement livelihood and income restoration programs for resettled
households on the Southern, Northern and Missing lines.
*  Must meet ADB Policy objective of ensuring that displaced people receive assistance so that they would be
at least as well-off as they would have been in the absence of the project.
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Chapter 2
Access to Information and Meaningful Consultation

The objectives of  involuntary resettlement are to
enhance, or at least restore, the livelihoods of all
displaced persons in real terms relative to pre-project
levels and to improve the standards of living of the
displaced poor and other vulnerable groups. Achieving
these objectives requires engaging the displaced persons
and host communities in a transparent, public, and
deliberative process of participation in planning resettle-
ment.

- ADB Involuntary Resettlement Safeguards: A
Planning and Implementation Good Practice
Sourcebook, 2011, para 127.

The Committee strongly recommends that the State

party, as a matter of priority undertake open, participa-
tory and meaningful consultations with affected residents
and communities prior to implementing development . . .
projects.

- Concluding Observations of the Committee
on Economic, Social and Cultural Rights, Cam-
bodia, 2009, para 30.

Dysfunctional communication between decision mafkers
and groups affected by displacement are one of the roots
of resettlement failure.

- Michael M. Cernea, Risks, Safeguards, and
A Model for Population
Displacement and Resettlement, 2000, page 42.

Reconstruction:

2.1 Legal and Policy Requirements

The UN Committee on Economic, Social and Cultural Rights
has stipulated that the provision of all relevant information,
genuine consultation and adequate and reasonable notice
prior to an eviction, including involuntary resettlement, are
due process protections that must be afforded to all affected
people.#! Access to information and meaningful consultation
are also basic requirements of ADB’s Policy on Involuntary
Resettlement. The 1995 policy states: “affected people should
be fully informed and closely consulted on resettlement and
compensation options.”#? It further states that where
affected people are particularly vulnerable, “resettlement and
compensation decisions should be preceded by a social
preparation phase to build up the capacity of... vulner-
able people to deal with issues.”*

The 2009 ADB Safeguard Policy Statement affirms that a
government that has received financial support from the
ADB for a project with displacement impacts is obliged to
conduct meaningful consultations with affected people. It
clarifies that “meaningful consultation” is a process that:

) Begins carly in the project preparation stage
and is carried out on an ongoing basis throughout the project
cycle;

(65)) Provides timely disclosure of relevant and
adequate information that is understandable and readily
accessible to affected people;

(111) Is undertaken in an atmosphere free of intimi-
dation or coercion;
(iv)  Is gender inclusive and responsive, and tailored

to the needs of disadvantaged and vulnerable groups; and

) Enables the incorporation of all relevant views
of affected people and other stakeholders into decision
making, such as project design, mitigation measures, the

shat-ing of development benefits and opportunities, and implementation issues.**

The Policy also places a requirement on governments to “provide relevant resettlement information...in a timely

manner, in an accessible place and in a form and language(s) understandable to affected persons and other stake

holders,” including through the use of “suitable methods” for illiterate people.*3

41.
42.
43.
44.
45.

UN CESCR, General Comment 7, op. cit., para 15.
ADB, Involuntary Resettlement Policy (1995), para 34(v).
Ibid.

ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., para 28.
Specific documents that must be made available include a draft resettlement plans, the final resettlement plan any new, updated or correc-

tive action resettlement plans, and resettlement monitoring reports. ADB, Safeguard Policy Statement (June 2009), Appendix 2:

Safeguard Requirements 2: Involuntary Resettlement, para 26 and 27.
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Given the low education levels and the widespread lack of legal awareness in the Cambodian population, actively
informing affected people about project plans, how they will be affected and their entitlements, is crucial to creating a
fair playing field in the development process. Moreover the democracy deficit that continues to characterize Cambodian
society makes it all the more important that free prior consultation, if not consent, is afforded to all people that will be
resettled by a development project.

Despite legal and policy requirements, the data indicates that during the design and implementation of the Project and
Resettlement Plans, access to information for households surveyed was limited and there was an absence of meaningful
consultation as defined in the 2009 Policy.

2.2 Information Dissemination Methods: Public Information Booklets
and Community Meetings

Two main communication methods were utilized to make resettlement information available to affected households:
community meetings and the dissemination of public information booklets (PIBs). A pamphlet about the ADB
Accountability Mechanism was also distributed to some households. The Resettlement Plans state that, prior to the
DMS, the IRC conducted meetings at the commune level and then provided PIBs, which contained details of
entitlements based on losses, as well as small group meetings for consultation and disclosure.*® According to the RPs,
at these meetings the IRC provided a description of the project and its benefits, the ROW and COI, and the entitlement
matrix, including types of assistance and benefits for affected households.#’” The Updated RPs provide data on the
percentage of affected household that received and read the PIB and were supposedly aware of the Project. For
example, according to the Updated RP for the Northern Line and Missing Link, 80 percent of households received the
PIB, 78 petcent read the PIB, and 87 percent were awate of the Project.*

In the 200 household sample, 20 percent of men, and almost 40 percent of women, reported being illiterate. Given this
level of illiteracy, the PIB was not an accessible method of communication for a high proportion of affected people
surveyed. Moreover, self-identification as “literate” does not necessarily indicate a high standard of literacy. Thirty eight
percent of men interviewed and 73 percent of women interviewed, at a maximum completed only primary level
education. The PIB is a technically worded document that provides only general information about the Project and
entitlements. The section on “Project Impacts and DMS” in the PIB for Phnom Penh states in its entirety, for example:

A preliminary census was conducted in 2006 to determine the project corridor of impact (COI) along the rail
track in terms of displacement of affected households (AHs), loss of income/livelihoods and tresettlement
needs. The Inter-ministerial Resettlement Committee (IRC), based on the project detailed design, has now
completed detailed measurement survey (DMS) of AHs for the whole sections including the Southern line, the
Northern line, the ‘Missing link,” and Phnom Penh. The complete list of AHs and IOL (inventory of losses)
results for each household are available in your respective commune office for your review.

All AHs found within the Rail ROW are considered non-legal users and therefore cannot be compensated for
the land. However, lack of formal legal rights to land does not prevent any AHs from receiving compensation
for ‘loss of [productive] land use within the COI’ and for non-land assets (example, houses and trees) and
rehabilitation assistance for them to be able to testore or improve their pre-project conditions.*?

Even for literate households, this passage is likely to shed little light on the impacts of the Project. The PIB thus appears
to be an unsuitable form of information for at least a significant proportion of Project-affected people.
With the exception of Banteay Meanchey, for most of the affected communities surveyed,’® there was at least one
community meeting held by the IRC and local authorities. For most resettled communities, there was at least one
additional meeting in which compensation was paid and the Compensation Contract was thumbprinted.

46. For example, Updated Resettlement Plan for the Southern Line, 2009, page 6.

47. Ibid.

48. Updated Resettlement Plan for the Northern Line and the Missing Link, 2008, page 9.

49. The PIB can be found in the Updated Resettlement Plan for Phnom Penh, Annex 2.

50. The research team however discovered small communities along the rails, in which meetings about the Prokject were not held. One
example is Monkor Borei community in Banteay Meanchey province.
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Table 3 - Number of Meetings Attended by Respondents (Percentage)

Phnom Penh 11 13 40 30 6 0 100
Battambang 0 67 17 0 17 0 100
Pursat 36 18 18 18 9 0 100
Poipet 10 12 22 40 10 6 100
Sihanouk Ville 19 19 39 13 6 3 100
Nieasahe 67 1 22 0 0 0 100
Seong 43 0 29 29 0 0 100
]Siasr;rtgng 3 11 53 29 5 0 100

The data, however, suggests that community meetings were neither consultative nor participatory in nature. Less than
one third of respondents who joined at least one meeting reported asking a question or raising a concern at a meeting;
Of those respondents who did not ask questions or raise concerns in a meeting:

* Thirty seven percent reported they did not have an opportunity to ask, or there was not enough time delegated
to ask questions at the meeting;

* Thirty four percent said that other participants asked the same question; and

* Twenty eight percent reported that they had no questions or concerns to discuss at the meeting.

Over 80 percent of respondents reported that the IRC had responded to questions posed. Of these, however, only 26
percent stated they were satisfied with IRC’s response.’!

Despite the distribution of PIBs and community meetings, the majority of people interviewed do not appear to be aware
of their entitlements. A vast majority of respondents (82 percent) did not think that they received sufficient information
about the Project. Nearly 40 percent of respondents noted that, in general, they were not aware of the Project timeline,
including when trains would begin running through their communities. Forty-five percent of respondents reported that
they have not heard of the Asian Development Bank, despite the importance of the ADB safeguard policies in
conferring rights and entitlements. All fully affected respondents interviewed reported that they were not given any
option about resettlement sites, and that the site was designated without any consultation with affected communities.

2.3 Information on Compensation Rates and Entitlements

Data suggests that affected households were not given sufficient information or meaningfully consulted about
compensation rates and entitlements. Of the 200 affected households interviewed, 68 percent indicated that their
resettlement or compensation options were not explained to them. Of those respondents who had thumb-printed a note
indicating their agreement with the proposed compensation terms, but had not yet received payment at the time of
interview, 84 percent reported that they were not informed of when compensation would be paid and when they would
be required to relocate.

For most of the households interviewed, the first piece of documentation containing information about their specific
entitlements was a yellow “Post-it note,” a small piece of paper containing handwritten categories and corresponding
amounts. Affected households are required to thumbprint these post-it notes, usually during a community-wide meeting.

51. A summary of public meetings is included in the Annexes of the Updated Resettlement Plans.
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The post-it note was the main form of pre-contract disclosure about household entitlements in all but one com-
munity visited for this study.>?

Figure 2: The Yellow Post-it Note
P

Yellow Post-It Note Translation:
(II 203) (Name — Omitted)

House affected: 2E sige 15.12x §15.5 =
$234.36

Baniboo Gate: 0.5m x §4.00
Support for Living = §75.00
Transportation = §70.00
$383.36

Landless

If an affected household does not agree with the terms and does not thumbprint the post-it note, it does not receive a
copy. Therefore, affected households that object to the compensation offered usually do not have written proof of the
offer made. In the many cases encountered by the research team, affected households expressed dissatisfaction with the
compensation, but did not have documentation to prove what they were offered.

At the time of contract-making and compensation payments, affected households are presented with a Compensation
Contract, which contains more detailed information about entitlements and relocation terms. Once the Compensation
Contract is thumb-printed and given to the household, the family must demolish its house and other structures in the
COI and resettle within 30 days. The Contract thus also acts as the notice of eviction and as explained below, at this
stage many people are under the impression that it is too late to contest its terms.

2.4 Consultation and Gender Strategy

The Project Loan Agreement between the RGC and the ADB explicitly requires the Cambodian Government to “ensure
that women, in particular those who belong to women-headed households. .. participate, at a rate satisfactory to ADB,
in [inter alia] (i) public consultation meetings on resettlement planning, (ii) preparation of detailed measurement of
losses, and (iii) capacity building programs on resettlement.”> The 2006 RP includes a section on “ethnicity, gender and
vulnerability issues,” which claims that “women households participated during the consultation process and IOL activi-
ties and will continue to participate during implementation and monitoring.”>* The RP also sets out a number of points
that were to be a part of the gender strategy for the project. For instance, according to the plan, separate consultations
were to be held with women to determine the level of impacts, issues related to relocation and special assistance to
address their specific needs and restore or improve their livelihoods.>> Women were also to be involved in the selection
and design of the resettlement site, including “such sensitive issues as toilets, sanitation, water and house plan and their
needs during relocation and transition” — a measure, the RP notes,that is “particulatly important.””>®  According

52. The research team did not come across any yellow post-it notes for households currently living at the Pursat Resettlement Site, in
Chhoeung Tom. Respondents in that community, when showed a copy of a post-it note, stated that they had not received one. The
Pursat community’s pre-contract disclosure document did not contain any household-specific data.

53. Loan Agreement, 2007, op cit., Schedule 5, para 16.

54. Resettlement Plan 2006, op. cit., para 11.

55. Ibid.

56. Ibid.
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the RP, at the inception phase of the Project a capacity building program on resettlement activities, including entitle-
ments, livelihood strategies and grievance processes, was to be designed for affected people with emphasis given to train-
ees from women-headed households.>’

Despite the contractual requirement and RP commitments, the IRC appears to have done little to ensure that informa-
tion and consultations about the Project and resettlement have been made accessible to women, and particulatly vulner-
able women such as widows. The comprehensive gender strategy promises made in the 2006 RP were not crystalized in
the Updated RPs. Rather than establishing detailed plans for meaningful gender strategies for affected communities
along each section of the railway line, the Updated RPs include a single paragraph on the topic. These paragraphs prom-
ise that special attention will be paid to women’s needs, by for example, giving female-headed households priority in proj-
ect construction work and railway company jobs, and offering vocational training and access to credit.>

On the ground, this planning omission has translated into essential gaps in participation and consultation for women,
which has affected all other aspects of the resettlement process. None of the commitments made in the 2006 RP in
relation to gender strategy, and indeed none of the few commitments made in the Updated RPs, have been translated
into meaningful action during the process of resettlement. For example, measures to ensure that women are represented
in meetings or have a particular opportunity, in or outside of community meetings, to raise questions and concerns do
not appear to have occurred.

These omissions have meant that existing discrimination and marginalization of women in household and community
decision-making has not been addressed in the resettlement planning and wider process. Partly because of the failure to
implement an effective gender consultation strategy, some women-headed households, and in particular widows, may

have suffered from increased marginalization and discriminatory treatment in compensation payments and resettlement
entitlements. This is described in Chapter 3.

i .

The BABC research team conducts a women's focus group discussion in Battambang in October 2010

57. Ibid.
58. See for example Updated Resettlement Plan for Phnom Penh, 2010, para 46.
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Box 1: Intimidation and Coercion

“Meaningful consultation is a process that...is undertaken in an atmosphere free of intimidation or coercion.”

Under the definition of “meaningful consultation” in ADB’s Policy, an atmosphere of intimidation and coercion
precludes the possibility of a genuinely free engagement in decision-making by affected people.

Research indicates that an air of intimidation, threats and coercion has pervaded the Railway Project resettlement
process. Over one third of respondents reported that they felt they had been intimidated or pressured by
local authorities, including those tasked with Project implementation, during the resettlement process. The
highest proportion of threats and intimidation was reported by respondents in Poipet, Phnom Penh and Batt-
ambang. In Poipet, neatly half of all respondents reported some form of coercion by local authorities.
Coercion techniques have varied from overt threats to more subtle pressure to accept compensation and not
complain.

The following testimonies are from affected people in Poipet:

* A 47 year-old wife and mother: “IRC said that if people protested and refused to accept compensation, bulldozgers
would be used to destroy our homes.”

* A 31 year-old male motor driver and his wife: “We are the peaple and we have no power. I do not want to
complain. 1 am afraid to make a complaint. Local anthorities told me not to make a complaint.”

* A 063 year-old male: “If I refused to accept compensation, I will not get any compensation and will be evicted from my
house.”

* A 51 year-old widow and mother: “IRC 2/d pegple that they wonld get nothing at all if they do not agree to get
the offered compensation”” When asked whether she was satisfied with the compensation amount, she
replied, “I am forcibly happy.”

* A 41 year-old female laborer: “I was told not to tel] anything about this problem to other people or to NGOs. I was
told all people must move ont.”’

e A 58 year-old male: “IRC 7ld me to thumbprint or 1 wonld get nothing when they finished their work inside the
community and already dismantled the house. I thumb-printed becanse of fear”

* A 43 year-old male: “If we don't accept or agree, they will demolish onr houses.”
* A 41 year-old male: “I was told if 1 did not thumbprint, I would not get compensation.”

* A 50 year-old female: When asked directly whether she has been intimidated or pressured in any way in
relation to the project, she answered,” No.”” Later, however, in the context of compensation, she stated,
“I am satisfied with the compensation because IRC told me that I live on State land and if the IRC does not give me
compensation, I cannot do anything about it.”

* A 406 year-old wife and mother: “The [IRC] teanm: came to ask nzy husband to thumb-print. After he thumb-printed,
then the terms were explained to him. Ny husband did not know what he was thumb-printing. IRC told me that if we
do not accept compensation during this time, I will get nothing. 1 was afraid of getting nothing. The village chief also told
me that if 1 say I want to make a complaint about the Government, then be cannot support my complaint.”

* A 55 year-old female farmer: She stated that she is scared to complain because she “has no power and

IRC has the power” She went on to note that, “The complaint cannot provide a solution. If the railway team
[IRC] says this is so, the people cannot say anymore.”
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Key Findings on Information and Consultation

The research indicates that the Project has not complied with the 1995 ADB Involuntary Resettlement Policy
requirement that “affected people should be fully informed and closely consulted on resettlement and compen-
sation options,” and that for vulnerable affected people, “resettlement and compensation decisions should be
preceded by a social preparation phase to build up the capacity of ... vulnerable people to deal with issues.” The
failure to fully inform and meaningfully consult affected people on the resettlement process and
options also represents a breach of the international law requirements for evictions.

In particular:

B The disttibution of PIBs is not an approptiate information dissemination strategy for a largely illiterate
population. The vast majority of respondents (82 percent) did not think that they received sufficient
information about the Project.

B Community meetings held by the IRC were not conducive to a genuinely consultative process about
resettlement and compensation entitlements and options, with limited opportunities afforded to
affected people to ask questions and express concerns. When affected people did pose questions or
concerns, these were rarely responded to in a manner satisfactory to them.

B Individual households were not provided with sufficient information about their entitlements or
given the opportunity to participate in the assessment and calculation of compensation offered. The
provision of a post-it note with handwritten entitlements for each household and the requirement to
thumbprint the note to indicate acceptance of the offer was a grossly unsatisfactory method of
informing and consulting affected people about their individual compensation packages.

B All fully affected respondents interviewed reported that they were not given any option about
resettlement sites, and that the site was designated without any consultation with affected communities.

m Little appears to have been done to ensure that information and consultations about the Project and
resettlement were made accessible to women, and particularly vulnerable women such as widows.
Commitments made in the 2006 RP in relation to gender strategy have not been translated into
meaningful action during the process of resettlement. These omissions may have resulted in increased
marginalization of Project-affected women.

B An air of intimidation, threats and coercion has pervaded the Railway Project resettlement process,

precluding the possibility of meaningful consultation, as defined by the 2009 ADB Safeguard Policy
Statement requirements on Involuntary Resettlement.
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Chapter 3
Compensation

ADB policy is to neutralize the power imbalance that
exists in the government’ favor in land expropriation by
empowering the stakeholders to defend effectively their
entitlement to fair and just compensation under the rule

of law.

- ADB, Expropriation, Compensation, and
Valuation: ADB Policy and International Expe-
rience, 2007, page 4.

3.1 Legal and Policy Requirements

Under the International Covenant on Economic, Social and
Cultural Rights, the Cambodian Government has an obliga-
tion to ensure that all individuals affected by eviction or
involuntary resettlement receive “adequate compensation for
any property, both personal and real, which is affected.”>
The Government must ensure that affected people have
access to alternative adequate housing through the provision
of compensation or other measures.®

The 1995 ADB Involuntary Resettlement Policy states:

If individuals or a community must lose their land, means of

11, ted)) that i 2 1/
[t s repea ed')/ confirmed bfl mpoverthmen /yrw/g./y livelihood, social support systems, or way of life in order that
worsened housing can be effectively prevented through fair

. a project might proceed, they should be compensated and
reconstruction costs

recognition  of  housing

assisted so that their economic and social future will generally
be at least as favorable with the project as without it. Appro-
priate land, housing infrastructure, and other compensation,

in the displacing project’s budget.

- Michael M. Cernea, “Risks, Safeguards and comparable to the without-project situation, should be

Reconstruction: A~ Model for Population provided to the adversely affected population . . .61
Displacement and Resettlement,” 2000, page
29. The 2009 Policy clarifies that households with formal or

recognized rights to lost land must be provided with full
replacement costs for their land and structures. For those
without formal or recognized legal claims, the government is
required to compensate them at full replacement cost for loss
of assets other than land, such as dwellings, and for any improvements made to the land.%> Full replacement cost
is to be calculated based on fair market value; transaction cost; interest accrued; transitional and restorative costs;

and any other applicable payments.®3

While the 1995 Policy is ambiguous on this point, the 2009 Policy affirms that in order to ensure that people are
not made worse off, loss of income and loss of livelihood sources are also to be compensated for, at full replace-
ment cost. In addition to compensation for commercial structures and assets, business owners are entitled to full
compensation for “net income lost during the transition period.”%4

With the exception of households in Samrong Estate (discussed in Box 4 below), affected households do not have
formal or recognized legal rights to the land that they occupy because they live within the COI, ROW or in stations,
defined as State public property under the Cambodian Land Law and implementing regulations. They are thus
entitled to compensation only for their structures and other assets, as well as loss of income.

59. UN CESCR, General Comment 7, op. cit., para 13.

60. Ibid, para 16. While the general obligation to ensure access to adequate housing is subject to the availability of resources, as explained in
Chapter 1, in the context of this development project resources ate or could be made available for adequate housing and thus the duty is
non-conditional.

61. ADB, Involuntary Resettlement Policy (1995), para 34(iii).

62. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., paras 7 and 8.

63. Where such costs cannot be determined through market assessments, affected people are to be consulted to ascertain values and costs.
The Policy further requires implementing agencies to employ “[qJualified and experienced experts” to undertake the valuation of assets
to be acquired. Depreciation of structures and assets is not to be taken into account in valuations. (Ibid, para 10).

64. Ibid, para 12.
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This section discusses entitlements to and provision of monetary compensation. The situation with respect to the
provision of land and access to services at resettlement sites is discussed in the following section.

3.2 Compensation Entitlements under the Resettlement Plan

Under the Resettlement Plans, “all compensation and assistance is based on the principle of Replacement Cost.”’%> Gen-
eral compensation and support entitlements for each category of affected households, including for loss of income, are
set out in the Entitlement Mattix.% The Updated Resettlement Plans contain mote detailed information on categoties
of structures and assets affected in each section.” A corresponding unit cost is provided for each category of
structure and other asset affected.%®

Data indicates that affected households have not received compensation amounts according to their entitlements under
the ADB Policy or the RPs. There is evidence of inaccuracies in the categorization of structure types and other measure-
ments and a systematic downgrading of compensation entitlements for structures (see Box 2 below). Moreover, com-
pensation rates are indexed at 2006 prices despite a significant rise in costs of materials by the time payments are made
several years later. Some households required to relocate have been offered or received only a few hundred dollars in
total, an amount insufficient to ensure access to adequate housing and that “their economic and social future will gener-
ally be at least as favorable with the Project as without it.”’® Special assistance for vulnerable households, as required

according to the Entitlement Matrix, has not been provided in all cases.

65. Resettlement Plan, 2006, para 6.

66. The Entitlement Matrix is available from pages 41 — 46 of the 2006 Resettlement Plan.

67. See, for example, Updated Resettlement Plan for Phnom Penh, 2010, Tables 2.2, 2.3 and 2.4.

68. See, for example, Updated Resettlement Plan for the Northern Line and the Missing Link, Annex 1.
69. ADB, Involuntary Resettlement Policy (1995), para 34(iii).
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Box 2: Starting off on the Wrong Foot - Faulty DMS

Under the terms of the Loan Agreement, the IRC must prepare updated resettlement plans for each railway
section based on a DTD and DMS of losses. Compensation amounts offered to each household are based on
the DMS. Accordingly, the accuracy of the DMS is crucial to ensuring that affected households receive the

amount of compensation to which they are entitled.

While the full DMS has not been made public, the information about household compensation recorded on the
post-it notes and Compensation Contracts should correlate with the information in the DMS. As such the accu-
racy of the DMS can be deduced through information recorded on those household documents. Data indicates

that the DMS contains significant flaws.

In a July 2011 report, Rehabilitation of Cambodia’s Railways: Comparison of field data, local NGO Sahmakum
Teang Tnaut (STT) compared the information recorded on the household compensation documentation
provided to households by the IRC with its own household survey of four Phnom Penh railway communities.
According to the report in “the clear majority of cases, data collected by STT showed households were eligible
to receive (sometimes significantly) higher rates of compensation” than that afforded to them by the IRC. The
report identified a number of patterns that indicate systematic inaccuracies in compensation amounts offered,
and therefore, presumably, flaws in the DMS:

* Discrepancies in the number of affected households. STT data found at least 36 percent more
totally affected households than that identified by the IRC in two target communes. For example, in the
Toul Sangke A commune, IRC identified 28 fully affected houscholds while STT identified 60.

*  Systematic downgrading of housing structures. In 90 percent of cases, household structures were
classified by the IRC as being in a lower category of structure quality than that determined by STT.

* Compensation for only one floor of multi-floor structures. Compensation should be calculated
based on the number of square meters of a structure, including all floor areas. In all applicable cases,
STT found that the IRC had calculated compensation for only one floor of multi-floor structures.

*  Some multiple family households received only single-family entitlements. According to ADB,
each family that must relocate should be given a plot at the resettlement site. However, it appears that
IRC has not systematically accounted for multiple family households. Twelve percent of affected house
holds surveyed received only one DMS number despite one or more families living in the same dwelling;
These multi-family households therefore only receive one plot of land at the resettlement site and are

required to share compensation.

* Inaccuracies in identifying totally affected households that require relocation. The rule that
households with less than 30 square meters remaining outside of the COI should relocate and be given
a plot at the resettlement site is not consistently followed by the IRC. Without a plot to move to,

families must live in severely cramped housing conditions.

Source: Sabmakum Teang Tnant (STT), Rebabilitation of Cambodia’s Railways: Comparison of field data, July 2071
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3.3 Compensation Rates for Totally and Partially Affected Households

The following analysis is based on the review of 138 respondents’ yellow post-it notes and/or Compensation Contracts.
All dollar amounts refer to USD.

3.3.1 Totally Affected Households

Compensation for totally affected households ranged from $75 to $2,985.61. The average amount of compensation for
respondents who are totally affected is $757.50. Eighty-five percent of all totally affected households interviewed
received or will receive less than $1,000 in total compensation. Twenty-five percent of all totally affected households
interviewed received or will receive less than $400 in total compensation.

Table 4 - Compensation for Totally Affected Households

Less than or equal to 200 4 8

301 - 400 8 15

501 - 600 7 13

701 - 800 7 13

901 - 1000 6 12

Total 52 100

3.3.2 Partially Affected Households

Compensation for partially affected households ranged from $17.67 to $4,200.00 (for four partially affected structures).
The average compensation for respondents who occupied land along the railway lines and were required to move houses
and other structures back into the residual ROW is $206.60. More than 90 percent of all partially affected households
interviewed will receive $500 or less in compensation.

Table 5 - Compensation for Partially Affected Households

101 - 200 20 23

301 - 400 10 12

501 - 600 1 1

701 - 800 2 2

901 - 1000 0 0

Total 86 100
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3.4 Opverall Satisfaction with Compensation Rates

Three quarters of respondents interviewed said that they felt unsatisfied with the compensation package that they have
been offered or received.

Table 6 - Household Satisfaction with Compensation

Percentage satisfied

Lo ek with the compensation Total
(Percentage)

Phnom Penh

Battambang 0 3 3
Pursat 6 1 7
Poipet 8 18 27
Sihanouk Ville 4 12 17
Banteay Meanchey 1 1 2
Samrong Station 0.5 3.5 4
Samrong Estate 0.5 10.5 11
Total 26.5 73.5 100

During household interviews, women’s focus group discussions and at community meetings, affected people regularly
expressed concerns that the compensation amounts are insufficient to build houses at the resettlement site. The type of
reasons given for dissatisfaction with compensation rates included:

*  The amount is not enough to rebuild decent shelter at the resettlement site.

*  The amount is not enough to connect to essential services at the resettlement site and a household
loan was required to do so.

*  The amount is not enough to cover income lost during the transitional period.

*  The amount does not sufficiently cover income permanently lost as a result of the move to a more remote and
less busy location.

*  The amount does not cover all transportation and reconstruction costs associated with involuntary resettlement,
including the costs of hiring laborers. This was especially a problem for female-headed households. For
instance, Phnom Penh affected households receive a flat $70 in transportation allowance. The Phnom Penh
resettlement site is, in some cases, 25 km away from the pre-resettlement location and therefore the amount is
sometimes insufficient to transport household belongings and salvaged housing materials.

*  The amount does not accurately reflect multiple family households’ situation, requiring multiple families to share
one compensation package.

*  The amount does not accurately reflect the resettlement needs of vulnerable households, such as widows. Some
elderly widows also expressed a general sense of abandonment by the government.

It should be noted in relation to subjective assessments of compensation received that approximately 40 percent of
households reported that they had partially or fully built houses of better quality than their pre-resettlement houses. This
situation is typical of displaced populations” and unsurprising given the fact that pre-resettlement housing was in many
cases very poor and dilapidated and well below any definition of a basic adequate house. (See Box 3 below.)

70. Michael M. Cernea, “Risks, Safeguards, and Reconstruction: A Model for Population Displacement and Resettlement,” page 29 (in
Cernea, et al, Risks and Reconstruction: Expetiences of Resettlers and Refugees, The World Bank, Washington DC, 2000).
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3.5 2006-Indexed Compensation Rates and Rising Inflation

All project compensation rates for losses and costs of resettlement were calculated in 2006, when the original Resettle-
ment Plan was prepared. Compensation payments, however, began in 2009 and will continue well into 2012 and possibly
beyond. In more than five years, the compensation rates have not been adjusted to reflect annual inflation. Despite the
requirement that compensation rates be based on current replacement cost, Project affected households have been
compensated in 2010 and 2011 at 2006 prices.

In November 2010, the ADB stated in correspondence to BABC and other NGOs that “IRC is required to carry out
replacement cost survey during the updating of the [resettlement plan] . . . [and] findings showed that there were no
changes of prices at the time of updating.”’!

According to the International Monetary Fund (IMF), average consumer prices rose every year between 2006 and 2010,
except in 2009 in which there was a slight deflation of consumer prices, after a neatly 25 percent inflation rate in 2008.
The ADB itself has released data that shows a 4.7 percent rise in the consumer price index in 20006, 5.9 percent in 2007,
19.7 percent in 2008, -0.7 percent in 2009 and 4 percent in 2010.

Table 7 - Annual Inflation Rate in Cambodia (ADB)

2006 4.7%
2007 5.9%
2008 19.7%
2009 -0.7%
2010 4%

Source: ADB, Cambodia website, Ficonomic Data, available at: http:/ [ beta.adb.org/ countries/ cambodia/ main

In correspondence to BABC, et al, in December 2010, the ADB stated:

According to ADB’s Resettlement Policy, the rates are to be adjusted to current prices when resettlement is actu-
ally implemented. IRC has previously reported that there were no significant changes in the relevant prices in
Battambang, Pursat and Sithanoukville and therefore there is no need for adjustment. We have reviewed IRC’s
assertion and find that it cannot be substantiated based on available information. We have therefore requested
IRC to document its assertion, which IRC has agreed to do. If a need for adjustment is identified, ADB has
requested IRC to provide retroactive compensation to affected people who have already
received compensation.”?

On June 30, 2011, ADB stated publicly that “[a]n external monitoring group has examined compensation concerns and
ADB will consider the findings and decide on further action by the end of July 2011.”73

In September 2011, the ADB Cambodia Resident Mission acknowledged in local media that ADB reviews “have found
that the living allowance set forth under the original Resettlement Plan is now insufficient due to rising food prices in

recent yeats.” 74

71. Letter from ADB to BABC, et al. dated November 4, 2010 (on file with BABC).

72. Letter from ADB to BABC, et al, dated December 13, 2010 (on file with BABC).

73. ADB, “Fast Facts on an Agreement between the Resettlement Department — Ministry of Economy and Finance (RD — MEF) and Asian
Development Bank (ADB) on Resettlement Matters Related to the ADB 1.2288-CAM: GMS Rehabilitation of the Railway in Cambodia
Project,” 30 June 2011, available at: http://beta.adb.org/sites/default/ files/ news/Fast%20Facts%200n%20Cambodia%20Railway%20Agreement.pdf

74. Mary Kozlovski, “Railway Project in ADB’s Sights,” The Phnom Penh Post, September 6, 2011 (quoting Putu Kamayan, ADB Country
Director for the Cambodia Resident Mission).

26 | DERAILED



At the time of publication, however, there has been no public release of readjusted compensation rates and payments
continue to reflect 2006 prices.

3.6 Baseline Housing Costs

Habitat for Humanity is an international organization that has built or assisted in building approximately 1,000 houses
for some of Cambodia’s most impoverished communities, including in Trapeang AnhChanh, the location of the Phnom
Penh Project-sponsored resettlement site. According to Habitat for Humanity Cambodia, based on 2010-2011 figures,
a 4 x 4 meter stilt wooden house costs a total of $1,925.75: constituting $1,660.75 in materials and $265.00 in labor.”
The tables below show the minimum costs of materials and labor for basic brick housing of the type constructed by
Habitat for Humanity in Cambodia. They also show the rise in these prices from 2005 to 2011. These prices are slightly
below market prices; therefore, they function as a conservative estimate of costs.’¢ They do, however
include a small amount for a basic toilet, which are provided by the Project at the resettlement sites.

Table 8 - Habitat for Humanity Cambodia 2005-2006 Prices for Structure
Materials and Labor (in USD)

Brick house 4x6m $800.00 $240.00 $1,040.00 $43.33
Brick house 4x7m $900.00 $270.00 $1,170.00 $41.79
Brick house 4x8m $950.00 $285.00 $1,235.00 $38.59
Brick house 4x9m $1,000.00 $300.00 $1,300.00 $36.11

In comparison to prices in 2005-2006, 2010-2011 prices demonstrate a significant increase in both materials and labor
costs. For instance, the cost of materials for a 4x6m brick house increased by 127 percent in this period of time. Simi-
latly, labor costs for that same structure have increased from $240 in 2005/2006 to $544.46 in 2010/2011, also a 127
percent increase.

Table 9 - Habitat for Humanity Cambodia 2010-2011 Prices for Structure
Materials and Labor (in USD)

Brick house 4x6m $1,814.85 $544.46 $2,359.31 $98.30
Brick house 4x7m $1,830.00 $549.00 $2,379.00 $99.13
Brick house 4x8m $1,865.75 $559.73 $2,425.48 $75.80
Brick house 4x9m $1,910.00 $573.00 $2,483.00 $68.97

The average compensation rates provided to both totally affected households ($757.50) and partially affected house-
holds ($206.60) fall well short of these conservative costs to build even the smallest adequate house. The vast majority
of totally affected households interviewed received or will receive less than $1,000 in total compensation - much less
than the current cost of the materials alone of a 4 x 4 meter stilt wooden house ($1,660.75) or a 4 x 6 meter brick house
($1,814.85). Moreover, these compensation amounts are supposed to cover other costs, including transportation of
belongings, loss of other structures and assets, and livelihood and income losses. Although households can take
materials salvaged from their old structures to the new site, usually households need to purchase all or significant
amounts of materials for the construction of a new house. For example, one man from Phnom Penh said: “When we
pulled down our house, some parts were damaged, so there is nothing left, only wood that can be used to make a fire.”
A woman from another Phnom Pen community said: “How could I build a new house if I didn’t have any wood left
from my old house? It was completely ruined.”

75. Costs provided by Habitat for Humanity Cambodia. Figures for 2005-2006 were not available for this type of structure.
76. As reported by Habitat for Humanity Cambodia to the research team in a meeting on December 8, 2011.
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Box 3: Replacement Cost and Minimum Adequate Housing Conditions

Many families that are affected by the Railway Project are very poor, and some live on or below the poverty line.
Housing conditions of some of these families before resettlement, were severely inadequate. Their basic
shelters did not provide privacy, secutity, protection from the elements, or enough space for the family to live
in a safe and healthy manner.

Under the terms of the Resettlement Plans, these households may only receive a few hundred dollars in com-
pensation. The amount is only enough to construct another inadequate shelter at the resettlement site. While
the 2009 ADB Policy requires compensation to be calculated based on replacement cost, an overriding objec-
tive of the Policy is to “improve the standards of living of the displaced poor.””” Under international human
rights law, the right to adequate housing includes a house of minimum basic quality that provides privacy,
security and protection from the elements and adequate space for household members.”8

In order to fulfill ADB Policy objectives and give effect to international human rights law, compensation based
on replacement cost is not sufficient for households previously residing in inadequate conditions. A better
method would include a minimum floor compensation rate adjusted for household size, with replacement cost
for primary housing provided only where it is higher than the established minimum rate. This would reflect
good practice as described in the ADB’s sourcebook on planning and implementation of involuntary resettle-
ment, which states: “The houses of the poor and vulnerable groups are often below minimum housing
standards and should be replaced by habitations that at least meet these standards.””

77. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., para 3.

78. UN CESCR, General Comment 4: The Right to Adequate Housing, UN Doc. E/1992/23 (1991), para 8(d).

79. ADB, Involuntary Resettlement Safeguards: A Planning and Implementation Good Practice Sourcebook — Draft Working Document,
March 2011, page 22.
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Case Study: The Experience of a Retired Railway Worker

Chea Sarouen and his family outside his home at the resettlement site

Chea Saroeun, age 66, sat on the veranda of the home he and his family had recently built on their plot at the
Sihanouk ville resettlement site. That August day, the site was a muddy field, dotted with concrete latrines and
a few wooden homes. There was no electricity, sewage system or piped water, although there was a well and a
latrine on Saroeun’s plot of land. One narrow, unpaved road connected the site with the main road leading to

the city.

Saroeun tells us that he worked at a railway station in Sthanouk ville for over 25 years. “I used to be the
supervisor . . . I started in 1979, he explains. Saroeun settled on a piece of land near the station in 1987 and
over the years built three dwellings for his extended family to live in and cultivated over 100 fruit trees. He
retited from his job at the station in 2005 when he turned 60.

In early May 2010, Saroeun was given one-month notice by the IRC to dismantle his home and move to the
resettlement site to make way for the Railway Rehabilitation Project.

Despite the fact that all three dwellings had to be removed, Saroeun and his extended family - a total of 12
people, including 5 children - were provided with one compensation package: a little over $2,000 in total, and
only one plot of land at the resettlement site. The amount included compensation for only two of his many
fruit trees.

As Saroeun showed us around his two-story, concrete-and-wooden home in which his extended family now live
at the new site, he told us, “I spent all my savings to rebuild my house. I don’t want a lot of compensation, but
this is not enough to rebuild my life.” He mentioned that his children had to forgo wotk to assist with the
construction of the house and he had to borrow money in order to finish building,

Saroeun expressed his fear of complaining to the Government. He recounted a story about being awoken from
his sleep by local officials to “thumbprint a document,” without explanation, an act that, he concluded, signed
away any of his rights, including the right to complain about his compensation package.

In July 2011, nearly a year after the initial visit, the research team returned to the resettlement site and visited
Chea Saroeun. He asserted that he and his family are worse-off as a result of the project. “This Project” he
said, “did not reduce poverty, but increased it.”
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3.7 Vulnerable Households

Under the Resettlement Plans, affected households belonging to a “vulnerable group” must receive special assistance
under the Project.3’ According to the Entitlement Matrix, vulnerable houscholds are to receive an additional allowance
of 20 kilograms of rice per person per month for 6 months. A “vulnerable household,” under the Project, is defined as
one headed by a widow, a female, a disable person, an indigenous person or an elderly person. “Poor households” are
also classified as vulnerable, however, there are several discrepancies in the definition of “poor” in the various
resettlement documents. For instance, the Updated Phnom Penh Resettlement Plan defines poor households as having
a monthly income of less than $15 per person.8! In that same document, poor households are defined as having
incomes of less than $20 per month per person.? In yet another variation, the Compensation Contracts given by IRC
to affected houscholds, defines “poor” as households that make less than $14 per month - presumably per person,
although this is not stated. This last definition is presumably the one adopted by the IRC, although not one household
interviewed by the BABC research team appeared to have been classified as poor, so it is unclear which, if any,
measurement has been used in practice.

It should be noted, in relation to this definition of poor, that the average national poverty line for Cambodia in 2007
was $0.62 per day or approximately $19 per month. The ADB describes this as a “very low” poverty line.83 Therefore,
under the Project, only households living well below a very conservative 2007 poverty line are classified as vulnerable
and thus entitled to the additional support.

Nearly 15 percent of interview respondents identified as widow-heads of household. The research team learned of 3
of cases among these in which the widows reported that not only did they not receive special assistance as vulnerable
households, but for the purposes of the DMS and compensation entitlements they were treated as belonging to the
same household as their fathers or sons, despite living in separate houses prior to resettlement. These widows and their
dependents therefore did not receive a plot of land at the resettlement site, despite losing their homes. BABC was later
informed that, in two of these cases following a complaint to local authotities/IRC, the widows have since received ot
have been promised a separate plot of land.

1

80. For example, Updated Resettlement Plan for Phnom Penh, 2010, at page 10.

81. Ibid.

82. Ibid, Annex 1: Entitlement Matrix, Section C(6) (noting that “vulnerable AHs” include “female-headed households, the elderly, the
disabled, income less than US$20/month per person, and indigenous AHs”). Similar discrepancies are found in the Updated
Resettlement Plans for the Southern Line and Northern Line and the Missing Link.

83. ADB, Country Partnership Strategy: Cambodia, 20100-2013: Poverty Analysis (Summary), para 3, available at:
http://beta.adb.otg/documents/cambodia-country-partnership-strategy-2011-2013.
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Case study: A Widow’s Story

Nyien Ny, age 59, a widow from Battambang tells us that she used to live in her own house near her son, Don
Peey, age 30, and his family along the tracks in Sok San South. In May 2010, Ny and her son’s family were
resettled. Ny, however, was not provided with her own plot of land. She now lives in a wooden, makeshift
shelter, adjoined to her son’s house on the same 15m x 7m plot at the resettlement site. Peey received $543.00
for the resettlement of his family and the loss of his home and structures, an amount he stated was not enough

to cover resettlement costs. Ny did not receive any compensation, including special assistance for vulnerable
households.

In her home in Sok San South, Ny sold chopped wood, earning $1.25 - $1.50 per day. Post-resettlement, Ny
attempted to make a living by cutting and selling recycled plastic, an occupation that cut her income in half to
approximately 50 to 75 cents per day.

Peey says that resettlement has exposed his family to severe financial and food insecurity, as jobs are more diffi-
cult to find at the resettlement site and the family has had to spend all their money on rebuilding a very basic
house. Further increasing their financial hardship, Peey borrowed just under $100 from a private moneylender
in order to connect his home to electricity. He has agreed to pay $1.50 per day, until the principal debt and inter-
estis paid off. Peey is afraid that if he fails to meet these payment obligations, the private moneylender will take
his plot at the site. Ny has not connected her shack to electricity, stating that she simply can’t afford it.

Don Peey, standing in front of his home in the Battambang resettlement site, next to which bis mother
Nyien Ny has built a small, wooden mafkeshift shelter; exterior and interior of Ny’ home

DERAILED

31



32

Box 4: The Samrong Estate Land Dispute

While the vast majority of Project-affected households do not have claims to the land being used for the reha-
bilitation of the railways, 231 affected households in an 98-hectare area known as Samrong Estate, claim to have
ptivate rights to the land that they reside upon and/or farm. In the Draft Resettlement Plan for Samrong Estate,
however, the MPWT claims that the area is property of the Royal Railway of Cambodia (RRC), which, if valid,
would bar any private possession claims to the land. The MPWT has granted a concession over the area to the
Australian-Cambodian joint venture, Toll Royal Railway, for the development of a freight and cargo facility as
a part of the Project. Notwithstanding the land dispute, the Australian Government has provided a grant to the
Cambodian Government for the construction of the facility.

According to Cambodian Land Law, persons who possess certain types of land and meet a number of criteria
are recognized as legal possessors, conferring on them a bundle of rights akin to ownership. These households
are eligible to apply for formal land title. The process of formally registering all land plots throughout Cambo-
dia and issuing ownership title is currently ongoing and is several years away from completion. To date, the
majority of Cambodian households that have recognizable claims under the Land Law as legal possessors of
their land have not yet had the opportunity to have their possession rights converted into full ownership
through the issuance of title deeds. Under Cambodian Law, in the event that their land is needed for a public
interest project, these households are entitled to have their rights to the land adjudicated, and if confirmed, to
receive the same treatment as full owners, including fair market value for their land.

In the Resettlement Plan for Samrong Estate, the MPWT states that the area was acquired by the government
for use of the RRC in the 1950s. However, this acquisition has no bearing on present day claims to the land
because, under Cambodian law, the slate was wiped clean from 1979 with respect to all claims to land, include
State claims. After the fall of the Khmer Rouge regime in 1979, families began settling on the Samrong Estate
with the consent of local authorities. From 1989, when a private property system was re-introduced after two
decades of collective and State ownership, families occupying the area were issued with possessory receipts and
the plots in Samrong Estate began to be sold or otherwise transferred with attestation by commune officials.
This practice continued unabated until 2005, with subsequent possessors considering themselves akin to
owners of their plots - an understanding confirmed by the acts of local officials.

The MPWT claims that in 2000 the RRC gave notice to various levels of government that the area was State-

owned; however, the evidence suggests that the general public and the families residing on or farming the area
were not put on notice at this time. In 2005, the Municipality of Phnom Penh and the RRC issued an instruction
banning the transfer, sale and the use as collateral of plots within Samrong Estate. At least some residents of
Samrong Estate were made aware of this instruction. Nonetheless, households by and large ignored this ban,
possibly both out of necessity and because they were uncertain of its validity since they regarded themselves as
legal possessors, and continued to deal with the land as before.

In 2008, the systematic land registration process commenced in Samrong Estate. Households received receipts
after their land plots were surveyed in exchange for documentation that they provided as evidence of their
lawful possession. However, the land registration process was aborted without explanation to the households.
The following year the households were informed that the land was State property that would soon be used for
the Rehabilitation of the Railways Project, requiring them to vacate.

As a result of Cambodia’s complex post-conflict land tenure and legal history, the status of land claims such as
those of Samrong residents is often legally murky. Notwithstanding the complexities involved, the households
occupying the land have a strong claim to legal possession rights under Cambodian law and have the right to
challenge MPWT’s claim that the land of Samrong Estate is State public property. These households are
entitled, at a minimum, to have their claims adjudicated through an impartial process in accordance with the law.
The penal provisions of the Land Law make any act or conduct that hinders the peaceful possessor of land
whose ownership rights have not yet been fully strengthened under the law an offense. Approval by the ADB
of the current Draft Samrong Resettlement Plan, and the subsequent implementation of the plan, could
constitute such an offense.
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Key Findings on Compensation

The research indicates that in many cases the compensation packages provided to households have not complied
with the requitement of the 1995 ADB Involuntary Resettlement Policy, which states that affected people “be
compensated and assisted so that their economic and social future will generally be at least as favorable with the

project as without it.” The requirement to provide full current replacement cost for affected structures and com-
pensation for net income loss during the transition period, as clarified in the 2009 ADB Safeguard Policy State-
ment, has not been met in practice for many households. Compensation packages have often not been sufficient
to ensure that affected people have access to basic adequate housing post-resettlement, as required by
international law.

In particular:

There is evidence of a flawed DMS, including inaccuracies in the categorization of structure types and
other measurements and a systematic downgrading of compensation entitlements for structures.

Compensation rates are indexed at 2006 prices despite a significant rise in costs of materials by the time
payments were made several years later.

In the vast majority of cases, totally affected households required to relocate and rebuild their houses
received or will receive much less than the current cost of the materials of a small adequate shelter by
Cambodian standards.

The policy and practice of compensating affected households based on replacement cost of housing
structures is not always sufficient to meet the ADB Policy objective of improving the standards of living
of the displaced poor and the international law obligation to ensure access to adequate housing. In order
to meet these standards, a minimum compensation floot, adjusted for household size, should be
established, with replacement cost for primary housing provided only where it is higher than the
established minimum rate.

Special assistance for vulnerable households, as requited in the Entitlement Matrix, has not
been provided in all eligible cases. Definitions of “poor” are inconsistent in the RPs and the definition
ostensibly used in practice is lower than a very conservative 2007 poverty line.

In some cases, widows reported that they were treated as belonging to the same household as their
fathers or sons, despite possessing separate family books or living in separate houses prior to
resettlement, and thus did not receive their own compensation packages or plots of land. In cases in
which this situation remains unrectified, it may amount to discriminatory treatment in violation of
international law, including the Convention on the Elimination of Discrimination Against Women.

The determination by Cambodian authorities that Samrong Estate residents have no legal claims to their
land, without providing them due process to have their land rights fully adjudicated, is contrary to
Cambodian law. The approval by the ADB of the Draft Samrong RP, in the absence of a just resolution
to the land dispute, would potentially make the ADB complicit in an illegal act.
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4.2

In order to give effect to the ADB Policy, the 2006 Resettlement Plan sets out a relocation strategy, which provides
three options for affected households. According to the Plan:

Chapter 4
Conditions at Resettlement Sites

For resettlement implementation that involves physical
relocation to project-sponsored resettlement sites, it is
important to take the following measures at the start of
implementation: (i) verify that each affected household is

willing to occupy the specific resettlement sites . . . (i1)
prepare  resettlement  sites,  including  community

infrastructure, before the date of relocation . . .

- ADB, Involuntary Resettlement Safeguards: A

Planning and Implementation Good Practice
Sourcebook — Draft Working Document,
March 2011, para 149.

The Committee strongly recommends that the State
party, as a matter of priority . . . guarantee that reloca-
tion sites are provided with basic services including
drinking water, electricity, washing and sanitation, as
well as adequate facilities including schools, health care
centres and transportation at the time the resettlement
takes place.

- Concluding Observations of the Committee
on Economic, Social and Cultural Rights,
Cambodia, 2009, para 30.

The Resettlement Strategy

4.1 Legal and Policy Requirements

The RGC is required under international law to ensure that
involuntary resettlement does “not result in individuals being
rendered homeless or vulnerable to the violation of other
human rights.”8 As such, the RGC “must take all appropri-
ate measures, to the maximum of its available resources, to
ensure that adequate alternative housing, resettlement or
access to productive land, as the case may be, is available.”8
As described in this section, while housing “adequacy” is to
some extent determined by contextual factors, a number of
universally applicable characteristics have been identified.
These characteristics must be present upon the resettlement

of people displaced by a development project.

ADB’s 1995 Involuntary Resettlement Policy requires the
“provision of relocation sites with appropriate facilities and
services.”8¢ It states that “[a]ppropriate land, housing, infra-
structure, and other compensation, comparable to the
without-project situation, should be provided to the adversely
affected population.”®” These vague requirements ate clari-
fied and extended in the 2009 Policy, which compel the
borrower to provide “relocation assistance, secured tenure to
relocation land, better housing at resettlement sites with com-
parable access to employment and production opportunities,

and civic infrastructure and community services as required.” 88

APs that have to relocate will participate in identifying and selecting options with government assistance:
either (i) to reorganize themselves within the remaining right-of-way (ROW) for them to be able to
continue their businesses or employment for at least the next 5 years; (ii) to move outside the ROW to
either group or individual relocation sites in proximity (3km to 5km) to current locations so that incomes
will not be affected; or (iii) to receive cash assistance for loss of land use and make their own arrangements

for relocation.??

The Plan also states that resettlement sites will be equipped with all basic services and facilities and households
will be guaranteed secure tenure to their plots.”

84. UN CESCR, General Comment 7, op. cit., para 16.
85. Ibid.

86. ADB, Involuntary Resettlement Policy (1995), para 34.
87. Ibid., para 34(iii).

88. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., para 11.
89. Cambodia: GMS Rehabilitation of the Railway in Cambodia Project, Resettlement Plan, October 2006, Executive Summary.

90. Resettlement Plan, 2006, op. cit., page 54.
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The implementation of such a strategy, including the provision of genuine options to affected households, in conjunc-
tion with sufficient compensation, would fulfill obligations under both international law and ADB policy. The location
of resettlement sites, proximate to existing livelihood sources, and the guarantee of secure tenure are central to ensuring
that the living standards of affected households are maintained. The guarantee of secure tenure for households that
were previously on State property would contribute, in combination with other factors, to an improved post-
resettlement situation.

Based on the information and data gathered, the resettlement process has not adhered to this strategy. Genuine options
do not appear to have been made available in many cases, with partially affected households having to move back into
the ROW and most totally affected households having little choice but to accept the offer of a plot at the government-
selected relocation site. Some of the promised provisions have been absent at each of the five Project-sponsored sites
at the time of resettlement. Many of the services have since been installed but some remain absent or inadequate as of
December 2011. The distance of the Phnom Penh resettlement site from former homes and businesses of affected
families is causing hardships that will be difficult to remedy unless new inner-city sites are identified for resettlement.

4.3 Resettlement Conditions and Adequate Housing under International Law

The United Nations Committee on Economic Social and Cultural Rights has identified a number of essential aspects of
the right to adequate housing. Five of these aspects are set out below, followed by a corresponding account of the situa-
tion at the resettlement sites.”! In general, the international law duty on States Parties to the ICESCR is to take all steps
within the maximum available resources to realize the right to adequate housing for all. Resettlement under this develop-
ment project, which is financed in large part by international assistance, presents an excellent opportunity to fulfill the
right for affected households who previously did not enjoy it. Retrogressive measures, such as relocating an inner-city
family to a place without sufficient access to water or livelihood opportunities, will in most cases amount to a violation
of international law obligations.

4.3.1 Legal Security of Tenure

Notwithstanding the type of tenure, all persons should possess a degree of security of tenure which guarantees legal

protection against forced eviction, harassment and other threats.

- UN CESCR, General Comment 4, para 8(a)

Households living along the railway tracks within the COI, ROW, in stations or on other land legally reserved for the
railways, reside on State public property and their occupation of this land is considered illegal under Cambodia’s Land
Law. These households had no tenure security at their previous locations. Under the Project, totally affected households
are offered “relocat[ion] to project-sponsored sites with security of tenure.”? As described by the ADB, the contract
entered into between the IRC and resettled households provides that:

*  The plot of land is allocated to the household;

*  The sale, mortgage, transfer of rights or donation of this plot to others is prohibited within a period of five
years from the signature of the contract;

* In case of violation, authorities will take back the land without any conditions;

*  When five years have passed, the State will issue a full land title to the landowner.”

91. UN CESCR has identified seven aspects of the right to adequate housing. The research team has gathered information and data in
relation to five of these. The remaining two aspects are accessibility of housing to disadvantaged groups and cultural adequacy of
housing. (UN CESCR, General Comment 4, op. cit., para 8 () and (g)).

92. See, for example, Updated Resettlement Plan for the Northern Line and Missing Link, op. cit., page iv and Annex 1: Entitlement Matrix,
page18; Updated Resettlement Plan for Poipet, op. cit., pages 1, 13.

93. ADB website, Frequently Asked Questions on Resettlement: CAM: Loan 2288 — (GMS) Rehabilitation of the Railway in Cambodia
Project, available at: http://www.adb.otg/Projects/ CAM-Railway/ fags.asp. In the 2006 Resettlement Plan, it states that for totally
affected households in Poipet to receive land title, families must commit to not selling, pawning or renting their plot of land or allowing
other families to live on theit plots; they must live “in the area for 5 years”; and they must “contribute $1.25/month for 3 years to create
a community fund for the maintenance of the resettlement site, payment of volunteer teachers, administrative costs of the VDC.
(Resettlement Plan, 2006, op. cit., page 506).
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The majority of households interviewed noted that they view the promise of tenure security as the primary benefit of
resettlement under the Project. The ADB states on its website: “Access to land title is not something families living along
the railway line currently enjoy and people at the new sites therefore consider this as an excellent opportunity for their
families’ future.”%*

Two factors may pose a threat to the long-term tenure security of resettled households. First, with the exception of
Pursat,”® houscholds have not been informed of the process by which they will receive title five years after resettlement
and no documentation to this effect has been made available. Given that the resettlement sites have apparently not been
registered as Social Land Concessions, it is unclear by which legal process the State will issue full land titles to the
resettled households. Is the burden on the households to apply for a land title through the sporadic land registration
process, or will the State issue titles through the systematic land registration process? Either eventuality poses a set of
risks and questions. ADB has not responded to inquiries by BABC about how the process of issuing land titles after five
years will be triggered.

Second, resettled families have reported that they have borrowed money as a result of insufficient compensation
payments and/ot loss of income and gave their land documents to private moneylenders as collateral. Many of these
families have expressed fears that they will lose their land to moneylenders because they are unable to make monthly loan
repayments.” (See Chapter 5).

The tenure status of partially affected households that continue to live in the ROW, as well as all other households who
reside within the ROW, remains precarious. Under the Resettlement Plans these households are guaranteed security of
tenure for five years, and are to be provided with a certificate from the Government to that effect. However, according
to the Resettlement Plans, households are not authorized to construct any permanent structures in the ROW and at
some time after the five-year period they will be resettled “in accordance with the Government’s legal framework and
the standards of ” the Resettlement Plans.”’

The rationale for a future eviction of households within the residual ROW is unclear, given the fact that only the COl is
required for the operation of the railways. Under international law and the ADB Policy, involuntary resettlement is to be
avoided wherever possible; thus unless the Government has a legitimate use for the ROW land, or there is, for example,
genuine safety concerns for households within the residual ROW, families should be allowed to remain with some form

of legal tenure security.

Should these households be resettled in the future as anticipated in the Resettlement Plans, it is a foreseeable risk, given
existing practices, that the standards and entitlements established in the RPs will not be fully adhered to as required by
Project Loan Agreements.”® The risk is heightened by the fact that the Project itself is likely to be closed by the time
resettlement of these households takes place reducing further the capacity of the ADB to supervise the process.

94. ADB website, The Cambodian Railway Tracker: GMS Rehabilitation of the Railway in Cambodia Project, available at:
http:/ /www.adb.otg/projects/cam-railway/default.asp.

95. The contract used in Pursat, states: “the people must live there at least 5 years to get land title and must fill out a land application in year
4 [and] the representative of the provincial sub-committee will provide land title confirmation within 3 months after the 5 years.
(unofficial translation).

96. Note that in the 2006 Resettlement Plan, it states that for totally affected households in Poipet to receive land title, families must commit
to, inter alia, not selling or pawning their plot of land. (Resettlement Plan, 2006, op. cit., page 56).

97. Updated Resettlement Plan for the Northern Line and Missing Link, 2008, op. cit., page 17.

98. Loan Agreement (2010), op. cit., Schedule 5, para 7.
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4.3.2 Location

Adequate housing must be in a location which allows access to employment options, health-care services, schools, child-care
centres and other social facilities. This is true both in large cities and in rural areas where the temporal and financial costs of

getting to and from the place of work can place excessive demands upon the budgets of poor households.

- UN CESCR, General Comment 4, para 8(f)

The 2006 Resettlement Plan states “[o]ff-site relocation will be to sites within close proximity (3 to 5 km) of current
locations, wherever possible, to minimize distance from current livelihood activities and to enable [theit] continuation.”?®

Selection of sites beyond that distance will only occur “under exceptional circumstances,” where closer sites cannot be
found.1®

The resettlement sites are in some cases beyond 3 to 5 kilometers of previous residential location. While a study of
whether there was an exceptional circumstance in these cases because no closer site could be found is beyond the scope
of this research, it is apparent that since the sites were purchased from private owners, closer plots could have been
purchased, albeit at a higher cost to the Project. In the case of Phnom Penh, this is confirmed by the Updated RP, which
states that despite proximity to former location being a criteria of affected households:

[I]t was found thalt] no large land . . . was available around the affected area and that price of land in Phnom
Penh, urban area was too high . . . around the affected areas and not affordable. Therefore, the RS has to be
located in the outskirts of the City.!!

As such, in Phnom Penh, one peri-urban resettlement site has been established for all Phnom Penh affected communi-
ties, regardless of their pre-resettlement location. While the Phnom Penh resettlement site in Trapeang AnhChanh, is
only a few kilometers away from the Samrong Station communities, it is between 20 to 25 kilometers from other pre-
resettlement communities, such as Mittapheap and Toul Sangke A. Trapeang AnhChanbh is located well outside the busy
urban center, in which residents from inner-city communities derive their incomes. Project-affected women who have
moved to the site have especially reported facing difficulties in finding jobs and in some cases have stopped work
altogether (see Chapter 5). They also report increased difficulties in accessing facilities, such as schools and health
centers, as compared with their previous location. One reported impact of this is as an increase in the cost of travel for
children attending school. A 33-year old woman resettled to Trapeang AnhChanh stated:

All of my children are girls. When we lived in Phnom Penh, I sent my children to study up to grade 8 or 9, but
living in the resettlement site, I can’t afford to send my kids to school. Why? The school is far away from home,
and along the way is full of bushes. It is quiet. It worries me, a parent, when the kids go to school. The school is
7 kilometers from my house. ... And now all of my children are not in school anymore. I really regret this.

It is well recognized that the selection of resettlement sites that provide affected persons “with reliable access to produc-
tive resources . . . employment and business opportunities is key to the restoration of livelihoods.”1?2 The well-

documented difficult experiences of families that have been relocated from inner-city land to Trapeang AnhChanh in
the past begs the question as to why the location was selected by the Project, given the requirement to maintain or
improve affected peoples’ standard of living.!%® For example, families that were evicted from Sambok Chap community

99. Resettlement Plan, 2000, op. cit., page 59.

100. Ibid.

101. Updated Resettlement Plan for Phnom Penh, 2010, op. cit., page 14.

102. International Finance Corporation, Handbook for Preparing a Resettlement Action Plan, page 36.

103. See, for example, Licadho, “132 families have their houses destroyed in another Phnom Penh eviction,” November 7, 2007, available at:
http://wwwlicadho-cambodia.org/articles /20071107 /67 /index.html; Amnesty International, ‘Cambodia: Urban Development or
Relocating Slums?’, May 2009, available at:
http://www.amnesty.org/en/library/asset/ ASA23/002/2009/en/fa4234a4-cc36-4f9¢-bc8d-0e3610£fc054a/2sa230022009eng; pdf.
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in Tonle Bassac, central Phnom Penh in 2006 have reportedly suffered severe hardships, including impoverishment at
Trapeang AnhChanh, primarily due to the location of the site. An unpublished UNOHCHR report, relevant excerptsof
which were provided to the ADB prior to approval of the site for the Project, found that resettled families in sites includ-
ing Trapeang AnhChanh have complained that the distance of the sites from their former homes has dramatically ham-
pered their income-earning opportunities. As a result, in many cases resettled people went back to the city center
to find work.104

Despite being forewarned about the likely risks of a drop in living standards at Trapeang AnhChanh, the ADB nonethe-
less approved the Updated Phnom Penh Resettlement Plan, including the selection of Trapeang AnhChanh as the
Project-sponsored resettlement site. Moreover, as discussed in Chapter 5, income restoration programs have still not
commenced in Phnom Penh several months after resettlement, essentially leaving resettled families to fend for them
selves under what were predictably difficult conditions.

In Battambang, the resettlement site is approximately 5 to 7 kilometers from most previous places of residence. In Siha-
nouk Ville, the site is 10 kilometers from many former homes. Resettled households in both these areas expressed dissat-
isfaction with the location of the site because of reduced income-earning opportunities as well as access to schools and
health centers. Mothers expressed concern about the distance that their children had to travel to attend school and felt
that this posed a risk to their safety. The distances are considerable for families that do not own a car or motorbike, and
in many cases, even a bicycle. The relevant Resettlement Plans state that the sites are 4 kilometers (Battambang) and 2
kilometers (Sihanouk Ville) from former locations, but this measurement is not an accurate description for
many resettled households.

As a consequence, over 50 percent of resettled families in both Sihanouk Ville and Battambang!® do not live at the
resettlement site and some are instead renting near their sources of livelihood at their own expense. Some families in
Sihanouk Ville have reportedly sold their plots. The same pattern has repeated at the Phnom Penh resettlement site.

At the other end of the spectrum is the Pursat province resettlement site, which as ADB documents represent, is 400
meters from former sites and “so close, the resettlers indeed are already part of the established socio-economic systems
with apparently no gaps between host and settlers.”1% In Poipet, many households report satisfaction with the location
of the resettlement site, approximately 4 to 5 kilometers away from their former homes, and have appatently
been eager to relocate as they perceive the site as an improvement on their previous location, which was flood-prone.

According to the 2009 ADB Policy, a resettlement plan should include a description of “alternative relocation sites
considered; community consultations conducted; and justification for selected sites, including details about
location . . 197 In the case of the Railways Project, affected persons were not involved in a consultative process to iden-
tify potential sites and thus, were not provided with an opportunity to assess the relative merits and disadvantages of
various sites for their livelihoods, health, education and other needs. One 54-year old woman from Phnom Penh who is
totally affected, but has not yet resettled, rematked:

They said that the [resettlement] land is in Trapeang Anhchanh. I’ve never been there. They said that Trapeang
Anhchanh is somewhere, [but they] dont know where. Everyone says Trapeang Anhchanh is
somewhere by just pointing.

104. “Eviction and Resettlement in Cambodia: Human Costs, Impacts, and Solutions - A Study on Selected Urban Resettlement Cases,”
(Draft), UNOHCHR Cambodia. (Referred to in Jean Du Plessis, “Losing Your Home: Assessing the Impact of Eviction,” UN-Habitat
and UNOHCHR, 2011, pages 52-54).

105. Battambang community representative at May 31, 2011 meeting with ADB, NGOs and community stated “only a few households still
live at the relocation site — around 20 . . . there are no roads, no hospitals.”

106. Updated Resettlement Plan for the Northern Line and the Missing Link, 2008, op. cit., page 11.

107. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., page 51.
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4.3.3 Availability of Services, Materials, Facilities and Infrastructure

An adequate house must contain certain facilities essential for health, security, comfort and nutrition. All benefi-

ciaries of the right to adequate housing should have sustainable access to natural and common resources, safe

(=) t=) >
drinking water, energy for cooking, heating and lighting, sanitation and washing facilities, means of food storage,
refuse disposal, site drainage and emergency services.

- UN CESCR, General Comment 4, para 8(b)

The 2006 Resettlement Plan states that, before any households relocate, resettlement sites “will be developed with all
basic infrastructures: access roads, water supply, electricity, drainage and toilet facilities (pit latrines).”1%® These require-
ments were confirmed in December 2010, when the IRC and the ADB adopted a “Resettlement Checklist” to be
completed before any further relocation of affected households could take place. According to the ADB, the IRC had
agreed to complete the checklist and report on the conditions at the site at least two weeks before resettlement of
communities began.!® The introduction of the checklist system was presented as a new safeguard to prevent a repeat
of problems that had already occurred in Sihanouk Ville and Battambang, where affected households had been resettled
before the site was prepared. A year later, in a meeting with BABC, et al. in December 2011, however, the ADB
reported that the checklist system had been abandoned - without explanation.

At the time resettlement commenced, none of the five sites throughout the country met all minimum requirements of
the ADB Policy, the Resettlement Plan or international law.

During a visit to the Sihanouk Ville resettlement site in August 2010, one month after the first families had moved there,
the BABC research team observed that, while there were wells and toilets on the site, there was no electricity. Several

residents informed the team that their toilets were not working properly.

The research team visited the Battambang resettlement site in October 2010, some five months after families had
relocated.!’® Water had not been provided at the site and residents informed the team that during dry season they
accessed water from the adjacent rice fields and an eight-meter deep pond 300 meters away, which they believed was
polluted with chemicals used for rice cultivation. Tragically, two children drowned in the pond four days after moving to
the site in May 2010 (see Box 5). Electricity had recently been connected to the site, but some of the households had not

connected because of the high connection fees, while others had borrowed money in order to connect.!!!

In November 2011, the team visited Trapeang AnhChanh, the Phnom Penh resettlement site. Residents formerly from
the Mittapheap community reported that when they relocated, in late September 2011, electricity and water were not
available. The services, however, were provided about a month after resettlement. Residents reported being charged
308,000 riels ($77) to connect to water and electricity.

108. Resettlement Plan, 2006, op. cit., page 54.

109. Letter from ADB to BABC, et al, dated December 13, 2010 (on file with BABC).

110. BABC video about Battambang relocation site filmed in October 2010, available at: http://babcambodia.org/railways/; see also,
Australia Broadcasting Corporation, Lateline, Cambodia rail line to displace country’s poor, May 5, 2011, transcript available at:
http:/ /www.abc.net.au/lateline/content/2011/s3216781.htm.

111. Under the Resettlement Plan, connection fees were not to be charged and the IRC eventually partly reimbursed the households.
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In June 2011 the ADB stated publicly that the “ADB, AusAID and the Government of Cambodia had agreed to a time-
table for the completion of electricity, water supply and other basic facilities at relocation sites.”!1? The timetable itself

was not disclosed.

A chart of services available at resettlement sites at the time of relocation and as of December 2011 is provided in

Annex 3.

Latrines mark empty plots at the Battambang resettlement site

112. ADB, “Fast Facts on an Agreement between the Resettlement Department — Ministry of Economy and Finance (RD — MEF) and Asian
Development Bank (ADB) on Resettlement Matters,” op. cit.
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Box 5: Drowning in Battambang

- e TR

Hut Heap (age 13) and her younger brother, Hut Hoeub (age 9), drowned in a nearby pond several days after relocating to the
resettlement site

On May 29, 2010, four days after their family had relocated to the Battambang resettlement site, two children,
a brother and sister, drowned in an eight-meter deep pond in the adjoining rice fields. The older brother of the
deceased children told the research team in October 2010: “My younger siblings, they came here for
water to wash the dishes. If there was water . . . before we moved here then my siblings would not have died.”!!?

When BABC and partner NGOs found out about the incident in October 2010, they raised concerns about the
dangerous situation that children and others living at the site were exposed to when they collected water from
the deep and unenclosed pond. They also raised the issue of accountability for the deaths, given the absence of
a safe water source at the site, and urged the ADB and AusAID to conduct an investigation into the circum-
stances of the deaths, being mindful of the particular state of vulnerability of the family members and others
in the community who may feel scared to speak openly about their situation. The organizations also called for
an assessment of the appropriate reparations to be provided for the pain and suffering caused to the family.!1#

In November 2010, a team comprised of ADB and AusAID staff and consultants conducted an investigation
into the matter. The investigation report concluded that the children went to the pond to collect snails and thus
“there is no direct link between the death of the two children and the absence of running water at the
resettlement site.”

The evidence described in the report is based on interviews with family members and neighbors, all but one of
whom were apparently unequivocal about the fact that the children went to the pond to collect snails and not
to use the water, although the investigation team was informed that the pond is commonly used as
a water source.
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The other key piece of evidence described in the report was a paragraph added at the end of a photocopy of a
May 2010 report of incidences by the village chief to the commune office. The investigation report notes that
“[tJhe description of the accident is . . . very detailed in compatison with other events...in the report. It is
possible that the paragraph has been added recently . . .” The added paragraph states: “The two kids and their
sister-in-law went to the pond for finding snails . . . The village chief contributed 20,000 Riels ($5) to the victim
family [sic].”

The investigation report also relies on evidence provided by the IRC in the form of a “handwritten statement
prepared by a village representative who, together with a representative of the IRC... met with the family.” The
document, thumb-printed by the father and dated 27 October 2010, states that “the children were not fetching
water but collecting snails for food.” The statement was prepared some 5 months after the incident occurred
and just a few days after the NGO letter was sent to the ADB and AusAID.

Regardless of the reason the children went to the pond that day, their death underscores the importance of
undertaking due diligence measures to ensure a reasonable level of safety at the resettlement sites. In addition
all residents should be able to access basic services and facilities without putting themselves at risk.

Tragically, another child, whose family had recently moved to the Poipet resettlement site, was reported dead on
19 November 2011. Mab Seiha, an 11-year old boy was crossing a main road, walking from the school that is
close to the family’s former residence to his new home at the resettlement site, when he was hit by a truck. The
boy died from his injuries.

A photo of Mab Seiba (age 11)
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4.3.4 Affordability and Habitability

Personal or household financial costs associated with housing should be at such a level that the attainment and
satisfaction of other basic needs are not threatened or compromised.

Adequate housing must be habitable, in terms of providing the inhabitants with adequate space and protecting

them from cold, damp, heat, rain, wind or other threats to health, structural hazards, and disease vectors. The
physical safety of occupants must be guaranteed as well.

UN CESCR, General Comment 4, paras 8(c) and 8(d)

As noted in detail in Chapter 3, the compensation package provided to affected households is indexed to 2006 market
rates, despite inflation over the years that has seen material and labor costs rise considerably. For some households, this
has resulted in an inability to complete the construction of their homes and/or the rebuilding of partially affected struc-
tures. Affordability of basic services has also been raised as a problem by some households. As noted above, families at
resettlement sites were charged high electricity connection fees, although at least some of these fees were eventually
partly reimbursed by the IRC. A combination of inadequate compensation rates, the cost of construction and accessing

services, as well as reduced incomes, has resulted in indebtedness for many households. (See Chapter 5).

As discussed in Box 3, families with inadequate housing prior to resettlement should be provided with a minimum base
amount so that they are able to construct at least basic adequate housing in terms of space, privacy, security and protec-
tion from the elements at the resettlement location.!’> Families from Phnom Penh’s Mittapheap community, who have
resettled to Trapeang AnhChanh, reported that they had or planned to build bigger or better-constructed houses than

their previous ones along the tracks. They provided two reasons for doing so or planning to do:

*  This is their permanent house, on land for which they hope to get land title after 5 years.

*  They want a stronger and safer structure for their families.11¢

All of these Mittapheap families, however, said that the compensation they received was not enough to construct their
houses, and as a result some have borrowed money despite concerns about their ability to repay the loan, while others
have not yet begun building. The provision of a minimum amount of compensation under the Project that is enough to
build an adequate house would mitigate the hardship experienced by these families by going into debt or having to wait

before constructing their new homes.

Some partially affected households who have remained or will remain in the ROW have reported inadequate living space
under the “minimum viable” rule established in the Resettlement Plans. This rule provides that households with a struc-
ture that will be at least 30 square meters once the part of the structure within the COI is removed are considered
partially affected. These households do not receive a plot of land at the resettlement site and only receive compensation
for the part of structures and assets removed from the COIL. Many households are left with very small structures in

which to live under this rule, which is not adjusted based on the number of household members.

115. Ibid.
116. This desire to improve living conditions is common for resettled populations, especially where their previous situation was sub-standard.
(See, for example, Michael M. Cernea, “Risks, Safeguards, and Reconstruction,” op. cit.).

DERAILED

43



Many families must live in matkeshift homes or rent rooms as they dismantle or rebuild their homes. For widows and female head-of-

households, resettlement often requires hiring labor to assist in the nove. For some families, compensation is inadequate to conplete

construction of a new home, prolonging their transition period
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Key Findings on Resettlement Sites

The research indicates that the Project-sponsored resettlement sites did not meet basic infrastructure require-
ments of the 1995 ADB Involuntary Resettlement Policy at the time of resettlement. For several sites, the
location of the land was not appropriate, particulatly in terms of access to employment and production
opportunities, and thus the selection of site did not comply with the Policy. The international law obligation to
ensure access to adequate housing, in terms of location, access to services and facilities, and habitable housing,
was not fulfilled in many cases. The immediate duty to guarantee a degree of security of tenure may have been
met, although there are a number of threats to the long-term security of households, both at the resettlement
sites and within the ROW.

In particular:

As compared to their previous illegal status, tenure security for affected households is improved; however
for relocated households, threats to their security are posed by: (i) the lack of clarity on the legal process
for registering land plots five years after relocation, and (i) the use of land documentation by households
as collateral for unmanageable debts. The rationale for future eviction of households (after five years)
within the residual the ROW is unclear, since it is not requited for the rehabilitation of the railways. It is
a foreseeable risk that, despite contractual obligations, Project standards and entitlements will not be
afforded to these households unless existing non-compliance issues are addressed and there is ongoing
monitoring and supervision by the ADB, including after the close of the Project.

Affected households were not given options about the location of the resettlement sites. The Phnom
Penh site is 20 to 25 kilometers from many former residences and its distance from the urban center is
hampering access to income-earning opportunities and facilities, such as schools and health centers. This
risk was foreseeable in relation to the specific site selected, Trapeang AnhChanh. Due to the location of
the site in both Battambang and Sihanouk Ville, over fifty percent of resettled families do not live at the
site and are instead renting near their soutces of livelihood at their own expense. Resettled families are
generally more satisfied with the location of the sites in Pursat and Poipet.

At the time resettlement commenced, none of the five sites throughout the country met all minimum
requirements of the ADB Policy, the Resettlement Plan or international law. In some cases, there was no
safe access to minimum necessary amounts of water for relocated families. Due diligence on safe access
to services and facilities does not appear to have been done, contributing to the deaths of three children.

Some families have been unable to complete the construction of their homes at the resettlement site for
a considerable period after relocating because of inadequate compensation. The cost of rebuilding and
connecting to services, such as electricity, has in many cases resulted in indebtedness.

Some partially affected households have reported inadequate living space under the “minimum viable”

rule established in the RP, which requires a household to demolish part of the house but remain
living in the ROW.
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Chapter 5
Livelihoods and Income

Expropriation of land removes the main foundation
upon  which people’s productive systems, commercial
activities, and livelihoods are constructed. This is the
principal form of de-capitalizaiton and panperization
of displaced people, as they lose both natural and
man-made capital.

- Michael M. Cernea, Impoverishment Risks
and Reconstruction: A Model for Population
Displacement and Resettlement, 2000, page 13.

[Clompensation alone does not gnarantee the restoration
or  improvement of  [affected  persons’]  living
Standards . . .

- International Finance Corporation, Handbook
for Preparing a Resettlement Action Plan,
page 38.

[T]he intention is that all relocation will have been done,
all  compensation paid, and livelibood restoration
programs commenced, before any work is undertaken in
areas occupied by affected honseholds.

- AusAID, GMS: Rehabilitation of the Railway
in Cambodia, Concept Paper, 2009, para 33.

5.1 Legal and Policy Requirements

The right to an adequate standard of living and the right to
work are enshrined in the International Covenant on Eco-
nomic Social and Cultural Rights. In cases in which involun-
tary resettlement reduces access to livelihood and income-
generating opportunities, the enjoyment of these rights are
jeopardized. When reduced incomes result in sub-standard
living conditions, including impoverishment, many human
rights are contravened. It is therefore well established that
comprehensive mitigation strategies are necessary to prevent
impoverishment when people are displaced by development

projects.

The 1995 ADB Policy on Involuntary Resettlement requires
borrowers to compensate and assist affected people who lose
their means of livelihood so that their economic future will
“generally be at least as favorable with the project as without
it”’117  Sufficient resources and opportunities are to be
provided to those affected so that they are able to reestablish

their livelihoods as soon as possible.!18

The 2009 Policy requires “comparable access to employment
and production opportunities” post-resettlement as well as
“transitional support and development assistance, such as

land development, credit facilities, training, or employment

opportunities; and . . . opportunities to derive appropriate

development benefits from the project.”!?® The Policy stipu-
lates that no displacement should occur until, inter alia, a
comprehensive rehabilitation program, supported by an adequate budget, is in place to help displaced persons

improve, or at least restore, their incomes and livelihoods.!2

While research for this Report was conducted only a few months after resettlement began at each site, short-term
impacts on livelihoods and incomes have been observed and prolonged impacts on income earning potential, with-
out timely and adequate mitigation measures, can be predicted. The data shows a drop in earning potential, espe-
cially for affected households relocated further away from urban centers. Increased or new household indebtedness
was also reported. In some cases, the drop in income levels, insufficient compensation and indebtedness has or is
likely to lead to impoverishment. Meanwhile, income restoration programs have been delayed, piecemeal and inef-
fective. In recognition of these shortcomings, AusAID has committed additional resources to improve livelihood

support programs.

117. ADB, Involuntary Resettlement Policy (1995), para 34(iii).

118. Ibid, para 34(iv).

119. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., paras 11 and 12.
120. Ibid, para 14.
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5.2 Resettlement Impacts on Livelihoods and Income

Of the 200 households originally interviewed, 8 percent had relocated to the resettlement site at the time of interview.
Of the sample, 84 percent of all totally affected households reported they believed moving has or will adversely affect
their income levels. Sixty-five percent expressed concerns that there are limited or no job opportunities at the resettle-
ment sites. Almost all of the households interviewed after they had relocated reported a drop in earnings
post-resettlement.

Many families operated a small home-based business pre-resettlement. One
reason that households have experienced or fear a drop in their income levels
is that the customer base has been, or is likely to be, reduced at the less oppot-
tune location of the resettlement site. For example, in individual household
interviews and a focus group discussion at the Battambang resettlement site,
women who operate, or used to operate, a home-based business indicated
that they earn what they regard to be considerably less in comparison to pre-
resettlement incomes. For other households the extra distance to jobs or
income earning opportunities means that the cost of transport may either
outweigh or substantially cut into daily income. As noted above, approxi-
mately half of all households, which had received a plot at the Battambang
and Sihanoukville resettlement sites, had returned to live at locations near to
their previous residences so as to maintain their livelihoods.

In order to supplement the information originally gathered about the impacts
of resettlement, in November 2011 the research team interviewed an addi-
tional 16 of a total of 21 totally affected households from the Mittapheap
community in Phnom Penh. The research team attempted but was unable to
contact the five other households to arrange an interview. At the time of
interviews, half of the respondents had built houses and resided primarily at the Phnom Penh resettlement site in
Trapeang Anh Chanh. Of the remaining 8 households, 2 had built homes on the site, but continued to live in the urban
centers, noting that their businesses and primary source of income was linked to the old site. The other 6 households
had not yet built houses at the site and instead rented houses near their former residences. When asked why they have
not relocated, these respondents gave the following reasons:

. They do not have enough money to build a house at the resettlement site.
. The relocation site is much farther from their place of work or business.

While resettlement of the Mittapheap community only commenced two months before the interviews were carried out,
and it is therefore not possible to draw conclusions about permanent impacts on income, all of the 8 families living at
the resettlement site reported a drop in income compared to their pre-resettlement situation. The impact of resettlement
appears to have been greater on women household members. Out of the 8 households that had moved to Trapaeng Anh
Chanh, 2 women had changed jobs and 3 women had stopped working altogether. Of the totally affected families who
were still living near their old homes, 2 women once operated home-based businesses and could no longer do so. One
of these women managed to find a job in a factory and the other was unemployed at the time of interview

5.3 Debt

The combined factors of reduced income, increased expenses and insufficient compensation have led to household
indebtedness. Thirteen of the 16 totally affected families from Mittapheap community interviewed have borrowed
money as a result of resettlement. The loan amounts range from $420 to $2,500.

All 13 households reported that, prior to resettlement, they were not in debt. As a result of resettlement, they have
borrowed money for various expenses including: transportation, matetials and construction/labor costs to tebuild their
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houses; fees for water and/or electricity deposit; and daily household needs.

In order to borrow larger sums of money, some households reported having used their land receipts as collateral for
loans from private moneylenders. These households have entered into written contracts, which were witnessed by the
village chief, for a $40 fee. Interest rates range from 6 percent to 15 percent per month, though one household was able
to borrow money from a relative at no interest. Under the contracts, households stand to lose their plot of land at the
resettlement site if they cannot repay the principal and interest according to contract terms. One of the contracts

requires penalties of double the principal where repayment is not made in 3 months.

Table 10: Mittapheap Household Debt Amounts and Interest Rates

0% 6% 7% 8% 15%
$0-499 0 0 1 0 0
$500-999 1 0 2 0 1
$1000-1499 0 2 1 0 0
$1500-1900 0 0 1 1 0
$2000 up 0 2 1 0 0
Total 1 4 6 1 1

The threat of increased indebtedness seems to be an emerging pattern with affected households throughout the country.
From the larger sample of 200 households, over half of those who had relocated and already built houses reported they
were in debt as a result of the resettlement. This is troubling in light of the reports of decreased post-resettlement
incomes, as well as ineffective or absent income restoration programs (see below). Many households say they had no

choice but to borrow money from a private moneylender, even at usutious rates.

The following testimonies of Project-affected people illustrate how the severe stress placed on families from loss of

income and rising daily expenses, coupled with inadequate compensation, can lead to indebtedness:
* A 58-year old woman resettled to Trapeang AnhChanh, Phnom Penh reported:

Before they evicted me from the railway in Kraol Koo [Russey Keo], I sold stuff like corn in front of the
factory, just enough to get by. After moving to the resettlement site, I don’t have anything... Living in the
resettlement area, [I have| no job. Sometimes 1 don’t even have money to send my grandchildren to school...
Everything is difficult: food is a problem; no hospital to go to when sick; before I could make some money, now
I lost all of my income. There is nothing left. Living in the resettlement area, the land is a bit bigger, more
hygienic then the railway road. That’s all. I don’t want it. I lost my job... I am in debt because of building my
house... When I moved to the resettlement site I borrowed $1,600, including food and building fee, but...for
the last two months, I didn’t have money to pay the debt because I was so sick... The reason I dared to borrow
is that they told me they would provide me six-months support and my house was completely damaged...I didn’t

have any wood left... I pay $90 interest every month.
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* A 42-year old man living at the Battambang Resettlement site reported:

Moving from the old house to the resettlement site there are a lot of problems. I have many children and 1
can’t afford [to look after] everyone, so I need to borrow some money to buy and to build the house. I am in
debt. When I was at the old house, it was not so great but I wasn’t in debt, just enough to get by. It was close.
But now from the morning [till night], we need a lot of money. My kids need to go to school, and the money for
transport from the resettlement to the old place to take the air machine [used for work as a motorbike mechanic]
back and forth. I bought a motorbike for pulling the cart I use to keep the repair tools. [I] borrow[ed] money to
buy the motor and gasoline. Secondly, the money I got for moving was not enough. I also borrowed money to
finish the house because [it] was not built propetly and [I have] many children. I owe around $2000 now. The
interest is 4 percent...I pay $80 per month in interest.

* A 33-year old women resettled to Trapeang AnhChanh, Phnom Penh reported:

When living in the old place I had a small business in front of my house. And my husband worked. But when
we moved to the new location he lost his job... So I am affected a lot. In the old place, [we had] a small house
and small land, but I didn’t owe anyone. But living in the new location, the land is a bit bigger for us, but... If
we use the land document given by the government to borrow money from the bank, they would not accept it,
so the business people agree to give us money but with very high interest. For $100, the interest is $7 per month.
And we borrowed - in short, every villager, not only my family, everyone - $2,000. For what? One, for living
Two, for building the house. Three, for starting the business... Everything is expensive. And we are not familiar
with the location. It is a new way of life. We don’t know what kind of business we can do, so we need to use some
of that money for daily family expenses. Everyone would not sleep well with starvation, but we can pay off the
debt later. That is what people think. After a while, it seems like we’ve gone too deep... [I pay] $140
per month in interest.!2!

In August 2011, 13 households from a Sthanouk Ville community submitted written requests to ADB for low-interest
loans, for amounts ranging from $1,000 to $1,500, because the compensation they received was inadequate to repair their
homes in the residual ROW or rebuild at the resettlement site. The ADB responded to the letter in English, explaining
that it does not loan money to individuals and that it is working with the RGC to finalize the proposed
Expanded Income Restoration Program.

121. Letter from ADB responding to 13 affected households in Sihanoukville, August 24, 2011 (on file with BABC).
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Box 6: Debt Again

A Repeat of ADB-financed National Highway 1

The pattern of increasing indebtedness as a result of the Railways Project is a repeat of the situation that
emerged from resettlement under the National Highway 1 Project, also financed by the ADB. To deal with what
the ADB desctibed as “crippling household debt” of 63 affected households that had filed a complaint to the
ADB’s Accountability Mechanism, the ADB implemented a half a million dollar program in 2010-2011 to
improve “social research and analysis skills” of relevant government staff and improve affected households’
livelihoods, including by restructuring household debt. Addressing household indebtedness was desctibed by the
ADB as “very challenging” and “not typical for normal IRPs [Income Restoration Programs| in that it was a
remedial action undertaken long after displacement originally took place”” The ADB concluded from
this experience that:

1. Income restoration planning (including detailed household data collection) needs to take place as
early as possible in the resettlement process, and in any event well before people have to move.

2. To maximize benefits and sustainability, IRPs should (i) be based on community resource
assessments, (ii) be linked to other poverty reduction and livelihood interventions in the area, and (ii)
involve local authorities in the planning stages.

3. IRPs need to offer individually tailored solutions for different categories of affected households such
as rural land- or agriculture-based solutions, rural off-farm options, solutions for landless urban poor,
and so on.

4. NGOs have a vital role to play in the design and implementation of IRPs, particularly in community
engagement, participatory planning, community organization, facilitation, problem solving, and longer
term follow-up support.

5. The cost of preventive measures is far lower than the cost of remedial action.

Source: ADB, Capacity Development for Income Restoration Programs: Cambodia, available at:
http:/ | pid.adb.org/ pid) Tal Gew.himprofNo=43174>5eqgNo=01 > typeCd=2
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5.4 Income Restoration Programs

According to the ADB:

Income restoration is an essential component of involuntary resettlement activities where affected families lose
their productive base, business, jobs, or other income sources. The households most affected by involuntary
resettlement tend to be among the poorest to begin with, and displacement risks even further impoverishment,
marginalization, food insecutity, and social disarticulation.!??

Given the foreseeable risk of reduced incomes and increased expenditures of resettled households, it is imperative that
a comprehensive and adequately resourced income restoration program (IRP) is implemented in a timely manner. The
2006 Resettlement Plan states that the livelihoods of affected people “must be restored to their pre-project conditions
or better.”12> The first part of the income restoration strategy is to minimize the number of households who have to
relocate by delaying for at least five years “eventual relocation out of the ROW.’1?4 For households to be relocated, sites
were to be within 3 to 5 kilometers of their pre-resettlement locations, wherever possible, “to enable continuation of
current livelihood activities.”1?5  As previously noted, this was not always the case, with many Phnom Penh families being
resettled up to 25 kilometers away.

The income restoration strategy was to be based on affected peoples’ preferences, their level of preparedness to partici-
pate in programs and their economic viability.!?¢ Assistance should have included vocational training, project-related
employment, a subsistence allowance during the transition period (six months) equivalent to 20kg of rice per person for
six months, and double for vulnerable households.'?’

Under the Resettlement Plan budget, $300 per eligible houschold is allocated for the IRP, in the form of skills training.12
By all accounts, this amount is low if the objective is to restore incomes of affected households, especially those who
have been resettled far away from previous livelihood sources.

BABC’s own seven year expetience in supporting livelihood and income generation/restoration initiatives with poor
communities (both displaced and non-displaced people) shows that a combination of community based initiatives and
individual household interventions, applying a social work approach, is the most effective strategy for successful and
sustainable livelihood improvement. The experience shows that a sustained multi-year commitment is required to gener-
ate or identify new livelihood opportunities, train people to take advantage of those opportunities, and support family
initiatives to put new skills into practice. For example, BABC has worked with 600 non-displaced poor families in the
Phnom Voar region of Kep province, spending an average of $300 per family per year over the course of five years, with
tailored interventions based on participatory planning, in order to begin to achieve a sustainable increase in
household incomes.

In light of this experience, it is evident that the Project-income restoration plans, centered around one-off skills training
and budgeted at $300 per family over a 3 to 6 month period, is highly unlikely to be sufficient to achieve the objective of
income restoration.

122. ADB, Capacity Development for Income Restoration Programs: Cambodia, available at:
http://pid.adb.org/pid/TaViewhtm?projNo=43174&seqNo=01&typeCd=2.

123. Resettlement Plan, 2006, op. cit., page 59.

124. TIbid.

125. TIbid.

126. Ibid.

127. Resettlement Plan 2006, op cit., pages 60-61; and Updated Resettlement Plan for the Northern Line and Missing Link, 2008,
op. cit., page 13.

128. Resettlement Plan 20006, op. cit., Annex 1a; and Updated Resettlement Plan for the Northern Line and Missing Link, 2008,
op. cit., page 13.
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Under the Resettlement Plans, a baseline socio-economic assessment of affected households and an IRP plan was to be
completed prior to resettlement. The Updated Resettlement Plans state:

ADB reviewed the TOR for IRP...and find it acceptable. IRC is going to hire two experienced firms to under-
take (i) analysis of existing sources of income of severely affected and poor and vulnerable AHs, (ii) establish a
baseline data to gauge the success of the income restoration program, (iii) develop programs based on available
individual and/or group skills and preferences, and (v) identify existing or planned programs of the government
or other agencies within the project area to design appropriate strategies to link up or expand such programs. 12

Affected households interviewed are not aware of the measures being implemented. Baseline surveys were appatrently
never conducted prior to resettlement, although this information is crucial for comprehensive planning of an effective
IRP, as well as for assessing its success in restoring or improving the economic situation of affected households.

The commencement of the IRP immediately upon resettlement is a requitement of the Loan Agreement between the
ADB and RGC and this is reflected in the Resettlement Plans.!3? On the ADB website, it states that the IRP commenced
in June 2010.131 However, in December 2010, the ADB acknowledged in a letter to BABC, et al., that “[t|he income
restoration programs for the Northern and the Southern Lines are both unacceptably late.”132" (Resettlement in Phnom
Penh had not yet commenced at that time.) As one measure to remedy this problem, the Resettlement Checklist system
required the IRC to report to the ADB for approval on: (1) the selection of an agency to implement the IRP, and (2) the
date of commencement of the IRP, at least 2 weeks prior to the date of contract signing or the date of compensation.
As noted previously, the Resettlement Checklist system was later abandoned.

In 2011, skills training workshops were held in Poipet, Pursat and Battambang. The quality of these workshops and the
applicability of the skillset covered at these workshops, including chicken raising and mushroom growing, are reported
to be low. One man from Battambang explained:

There are some people who provide training on raising chickens, growing mushrooms ... Those who attended
the training received a fee, pet day, 20,000 [tiel/ $5]... I don’t see anyone raise [chickens]. [People] just learn and
go to get the money provided.

Another man from Battambang clarified:

Related to a team who provides training on raising chickens and growing mushrooms... it is only learning. The
result is nothing because they don’t have enough money and do not have land to raise the chickens and grow the
mushrooms. The land is 7 m x 15 m, [so] there is nowhere to raise the chicken and nowhere to grow the mush
rooms. [We] build the house and put two big jars [for water or rice] and that’s all [the space].

In Phnom Penh, despite commitments by the IRC to affected households, no IRP had commenced several months
after resettlement. One woman resettled to Trapeang AnhChanh stated:

They said there will be training on raising animals, growing mushrooms, raising chickens, working as a mechanic.
They said they will train us, for women, they can train to sew, design or using a sewing machine... And after
finishing the training they will send us to work at a garment factory and won’t require us to [find the jobs
ourselves]... But there’s nothing now. They don’t even say they are going to provide training. [They don’t] even
come to ask how everything is, “‘What are you doing nowadays?’ I don’t see them.

129. Updated Resettlement for Southern Line, 2009, op. cit., page 9 (referencing TOR in Annex 4); Updated Phnom Penh
Resettlement Plan for Phnom Penh, 2010, op, cit., page 17; and Updated Resettlement Plan for the Northern Line and Missing
Link, 2008, op. cit., page 13.

130. Loan Agreement, 2007, op. cit., Schedule 5, para 8.

131. ADB website, Frequently Asked Questions on Resettlement, op. cit.

132. Letter from ADB to BABC, et al, dated December 13, 2010 (on file with BABC).
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According to the ADB, the contractor retained to implement the IRP in Sihanouk Ville “started implementation . . .
before ADB had commented on or even seen the inception report and the proposed program.”3? In December 2010,
after it reviewed the inception report, ADB reported: “ADB found the proposed income restoration program is inad-
equate and requested that it be suspended until a revised satisfactory program is prepared for ADB’s review
and approval.”134

It is unclear what progress has been made on establishing a satisfactory program, although residents of the Sihanouk
Ville site report that as far as they know no such program has commenced.

The ADB reports on its website that, in September 2011, the IRC provided five affected households at the Sihanouk
Ville relocation site with 105 square meters each to use for pig raising at no charge. According to the ADB:

Three of the five AH had already started in May this year raising pigs and managed to improve their incomes
considerably, making a profit of US$ 125 on each pig sold. However, the size of the plot each AH has been given
at the relocation site is too small for the pig raising to continue to be successful on a longer term, and once too
many pigs are living on the small plots there will also be health and sanitation concerns. The AHs therefore had
requested the government to provide them with more land, which now has been arranged by the IRC.13

The Pursat site was budgeted for 30 affected households and is, in general, the closest of all five resettlement sites to
pre-resettlement locations.13 Some adverse impacts upon incomes have nonetheless been reported. A number of
relocated households say that their home-based businesses suffer from decreased income. The previous pre-
resettlement location, inside the Banok station ground, is reported to be more favorable for doing business, as many
people live nearby and there are active transportation activities. One person reported that all the family savings were used
to rebuild a house, so they do not have capital to restore the business.

Pursat respondents reported that IRP assistance was provided in 2011, also primarily in the form of training on mush-
room growing and chicken-raising. The majority of Pursat respondents living at the resettlement site reported that they
do not have much confidence that their participation in the IRP will restore their incomes to pre-Project levels. Some
relocated households had problems growing mushrooms due to the lack of space on their plots. This also posed an
obstacle to raising chickens or animals. The plots of land for each household at the Pursat resettlement site are 12 x 5.6
meter, while those relocated to the other four Project-sponsored resettlement sites received 15 x 7 meter plots. Some of
these households reported that despite the training they lack the capital to begin businesses. Finally, some households
reported that they think the IRP is “useless” for them because it is not what they are interested in doing.

5.5 An Expanded Income Restoration Program

In November 2011, it was announced that AusAID would provide 1 million USD to create an expanded income
restoration program, which would augment the existing IRP implemented by the IRC. The ADB website states:

The expanded income restoration program (EIRP) is intended to improve the abilities of the relocated house-
holds earn a living by making use of livelihood opportunities available near their relocations sites through the
provision of relevant skills trainings, in addition to start-up capital for the relocated households wishing to
engage in livelihood activities. The program also includes social safety net fund which the relocated households
can avail of in times of crisis and emergencies. The EIRP in each relocation site will be developed as a collabora-
tive effort of the relocated households. Planning activities for the EIRP have started in November 2011 to
ensure common understanding of the objectives, components and operationalization of the program.!¥’

133. Ibid.

134. Ibid.

135. ADB website, The Cambodian Railway Tracker, op cit. (IRC reports significant progress on grievance redresses, 15 September 2011).

136. Updated Resettlement Plan for the Northern Line and the Missing Link, 2008, op. cit., pages 11-12.

137. ADB website, Frequently Asked Questions on Resettlement: CA: Loan 2288 (GMS) Rehabilitation of the Railway in Cambodia Project,
http:/ /www.adb.org/Projects/ CAM-Railway/ fags.asp#ql3.
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It is unclear when the EIRP will commence implementation and whether or not a more competent agency will be
contracted to implement it than those contracted for the existing IRPs.
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Key Findings on Livelihoods and Income

The data, while limited, indicates that people who have been resettled are experiencing reduced income-earning
potential and increased indebtedness. In the absence of mitigation measures, their economic future is likely to be
less favorable as compared to the pre-Project situation, contrary to the 1995 ADB Involuntary Resettlement
Policy. The location of resettlement sites is a major cause of income loss. Income restoration support programs
were not established prior to resettlement and continue to be piecemeal and ineffective, despite Policy
requirements, although the Expanded Income Restoration Program supported by AusAID - an important
mitigation and rectification measure - is yet to commence. The loss of income, coupled with increased expenses
and indebtedness of households as a result of resettlement, has heightened the risk of impoverishment and led
to a retrogression in the enjoyment of a multitude of human rights, including the right to an adequate standard
of living and the right to work.

In particular:

B Almost all households interviewed at resettlement sites reported a drop in income compared to their
pre-resettlement situation.

B The impact of resettlement appears to have been greater on the livelihoods of women household
members, who reported a high rate of job loss or change.

B There appears to be a high rate of new and unmanageable indebtedness amongst resettled families as a
result of reduced income, increased expenses and insufficient compensation. This pattern is a repeat of

the situation that emerged from resettlement under the National Highway 1 Project, also financed
by the ADB.

B The current Project IRPs, centered around one off-skills training and budgeted at $300 per family over a
3 to 6 month period, is highly unlikely to be sufficient to achieve objectives.

B Project IRPs had not commenced at the time of resettlement or for significant periods after resettlement
at most sites.

B Project IRPs that have commenced at three out of five sites after a considerable
delay are reported to be piecemeal and ineffective. The programs have consisted of skills training work
shops, including on raising chickens and mushroom growing, and are reported to be of poor quality and
limited usefulness due to, inter alia, low market opportunities and the small size of land plots at
resettlement sites.

B In November 2011, it was announced that AusAID would provide 1 million USD to create an expanded
income restoration program, which would augment the existing IRP implemented by the IRC.
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Chapter 6
Access to Remedies and Accountability

[Grievance Redress Mechanisms] have become increas-
ingly important when it is anticipated that a project will
have ongoing adverse impacts or risks. Affected people
need a trusted way to voice and resolve concerns abont a
development project and the project needs an effective way
to address affected people’s concerns. A project GRM
provides a reliable structure that can belp affected people
and the project find effective solutions together.

- ADB, Involuntary Resettlement Safeguards: A
Planning and Implementation Good Practice

6.1 Legal and Policy Requirements

Access to legal remedies for rights violations is a fundamental
aspect of rule of law, human rights and democracy. As a State
party to the International Covenant on Civil and Political
Rights ICCPR), Cambodia has committed to ensuring that
any person who claims that his or her rights enshrined in the
Covenant have been transgressed, has access to a judicial or
administrative authority with the competence to determine
the veracity of the claim and an appropriate remedy.!3® Thus,
when people’s ICCPR rights are violated as a result of invol-
untary resettlement without adherence to safeguards and
legal protections, they must have access to an effective

Sourcebook, 2011, para 138. The

granted are enforced.!?’

remedy. State must also ensure that remedies

The International Covenant on Economic Social and Cultural

Rights also places an obligation upon the Cambodian Gov-
ernment to ensure that all individuals affected by eviction or involuntary resettlement have access to legal remedies
and where necessary to legal aid in secking redress from the courts.!40

While the 1995 ADB Policy on Involuntary Resettlement is silent on the issue of accessing remedies for harms
resulting from an ADB-financed project, the 2009 policy places a requirement on governments to establish a
mechanism to receive and facilitate the resolution of affected persons’ concerns and grievances.”'*!  The Policy

states that the mechanism:

[S]hould address affected persons’ concerns and complaints promptly, using an understandable and transparent
process that is gender responsive, culturally appropriate, and readily accessible to the affected persons at no costs
and without retribution. The mechanism should not impede access to the country’s judicial or
administrative remedies.!4?

Endemic weaknesses in the Cambodian court system, including corruption and political interference, mean that it does
not fulfill its function as an impartial arbiter of claims to legal remedies. Administrative review processes are equally
fraught with obstacles to justice for ordinary Cambodians wronged by powerful or wealthy actors. Therefore, to ensure
access to remedies for rights violations under the Project, an alternative accountability mechanism that is impartial, fair
and effective, as well as accessible to Project-affected people, is required.

A local grievance procedure, described below, has been established under the Project Resettlement Plan. Over ten
percent of affected households have reportedly accessed the mechanism. However, due to deficiencies in both capacity
and impartiality, limited progress has been made in substantively resolving these complaints to the satisfaction of
affected households.

138.
139.
140.
141.
142.

International Covenant in Civil and Political Rights, article 2(3).

Ibid.

UN CESCR, General Comment 7, op. cit., para 15.

ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., para 29.
Ibid.
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6.2 The Local Grievance Mechanism

The local grievance mechanism is a four-stage process, designed to resolve any disputes related to the resettlement
process, including any “questions or disagreement(s|] on compensation and relocation options.” In summary, questions
or complaints are first to be lodged with the relevant local commune office. If the matter is not resolved at this level, it
then proceeds to the district and then the province levels. If the complainant remains unsatisfied, he or she can bring
the case to the Cambodian Courts for final review. Time limits are set for each stage of the process. For example, if after
15 days there is no response from the commune or the complainant is not satisfied, the complaint can be brought to the
district level.

Despite what appears to be a sensible grievance review process with an ample right of appeal, the evidence suggests that
the grievance mechanism has generally not worked well and that recourse for problems caused by the Project has
remained out of reach for most affected people. Barriers to accessing remedies have continued even as NGOs stepped
in to assist some affected people in submitting grievances and increased efforts were made by ADB and IRC to improve
the grievance process in late 2011.

6.3 The Number and Status of Complaints

According to the ADB website, the IRC has reported that the grievance mechanism has been accessed by at least 499
households through 102 letters of concerns and complaints about Project impacts. The number of households who
have submitted a complaint represent 12 percent of the total number of affected households. According to the ADB
website, the IRC has reported that the cases of 331 of these households were closed as of 30 November 2011, while the
remainder were still being reviewed. The website states:

Cases closed refer to letters, where all issues addressed in the letter (by all the AHs) have been responded to by
IRC, and AHs have accepted IRC's decision, or not responded to the contrary within 30 days after receiving the
IRC response.

Some of these cases have been resolved to the satisfaction complainants. BABC is aware of 12 families in Poipet who
recently received a plot of land at the resettlement site after submitting a complaint about not receiving one during the
initial compensation and resettlement process.

The ADB website further states that the majority of complaints are from Phnom Penh households “and all letters from
Phnom Penh have now been responded to.” It explains that the “main issues that IRC has responded to are those outside
the scope of the Resettlement Plan.” Presumably this means that most of the complaints submitted by Phnom Penh
households were addressed by denying the requests. Indeed, while the list of closed cases has not been disclosed,
making verification difficult, it appears from a review of Phnom Penh cases that many have been closed after the IRC
has responded with a dismissal rather than a resolution of grievances.

Following the updated information about the progress of grievance cases posted on the ADB website in November
2011 (referred to above), BABC followed up on joint and individual complaints submitted by 117 households from five
Phnom Penh communities. In one of these cases, the individual complaint was never responded to and the household
did not submit a further complaint. All the other complaints, sent to either the IRC-MEF or the relevant commune
office, were responded to in July 2011, in most cases four months after the complaint was submitted. In all cases the
households did not receive a result that satisfied them. Forty-nine of these households decided to submit a second com-
plaint - either joint or individual - to the commune office. One of these complaints was jointly submitted by 44 house-
holds in Toul Sangke A community. The community received a response some six weeks later with no positive resolu-
tion. (See Box 7). Eight households from other communities submitted individual complaints. Seven of these received
no response. One received a response more than four months later that did not resolve their grievance.

143. For example, Updated Resettlement Plan for the Northern Line and the Missing Link, 2008, op. cit., page 24.

144. The process varies slightly in the different Updated Resettlement Plans.

145. One letter often represents many affected households with multiple grievances and requests. ADB website, The Cambodian Railway
Tracker, IRC reports significant progress on grievance redresses, 30 November 2011, http://www.adb.org/Projects/ CAM-
Railway/default.asp#time06.

146. Ibid.
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Box 7: The Grievance Process and the Toul Sangke A Community

On April 08, 2011, 44 households in Toul Sangke A village in Russey Keo district, Phnom Penh, filed a joint
complaint to the IRC office stating that the families are aggrieved because the compensation that they had been
offered is inadequate and the resettlement site that they are required to move to is too far away. The households
requested $8500 in compensation reasoning that that amount had been offered to nearby residents who had been
evicted because of another development project. The households considered that they would be able to get by
with the compensation amount that they were requesting. A further 11 households submitted individual
complaints at the same time.

On July 29, 2011, the Sangkat Chief, on behalf of the IRC Committee, responded to both the joint and the
individual complaints with one letter. The letter informs the residents that the Sangkat has reviewed their
complaints and found a solution. The “result” set out in the letter is as follows:

In cases in which the affected households are not satisfied with the compensation or need more detail
about the policy of compensation, please send a complaint by individual or by each household to
Sangkat Toul Sangke A and we will respond to each case...

The relocation site is selected as agreed with representative of the affected households. Nowadays,
relocation has been developed 80% and still requires connection to water and electricity systems. The
affected households can get services from relocation site such as: (1) The ownership of plot of land size
7m x 15m after living on that land for 5 years; (2) One hygiene lavatory for each household; (3) Free of
charge water and electricity connection; and (4) Livelihood support training. The relocation site...has
job opportunity potential in the area, especially in industrial factories. The relocation site also has some
basic facilities such as a school, health center and pagoda.

Hence, the request to get compensation following the policy of compensation of the Boeung Kak
investment project is impossible to offer since the railways reconstruction project has its own policy of
compensation agreed between Royal Government of Cambodia and the ADB .. .147

Reasoning that they all had the same grievance and request, on September 05, 2011, the community sent
another joint complaint rejecting the IRC’s response to their original letter. They also complained that multi-
story houses had only received compensation for one floor. On October 19, 2011, the IRC sent another letter
rejecting the compensation amount requested but stating that the IRC will investigate claims for compensation
for multi-story houses.

On December 28, 2011, the IRC held a meeting, which was attended by around 60 households from Sangkat
Toul Sangkae, the majority from Toul Sangkae A community. BABC monitors observed the meeting and
recorded these minutes:

The Russey Keo Deputy District Governor began the meeting by telling the residents that they are lucky
that the government has offered them compensation because according to the law, they are not entitled
to anything. He urged the residents to “rethink the matter” and contribute to the development of the
country. A representative from the MEF then informed the residents that they need to decide whether
they want to move to the resettlement site or remain in the residual ROW because the IRC will return
in a few days to get household thumbprints. He informed the residents that there would be no further
meetings on the matter because the company would start construction soon and that “only a small
number of households in Phnom Penh remain the problem.” The residents then asked the
following questions:

147. Excerpt of unofficial translation of letter from IRC Committee to Toul Sangkae community, July, 29, 2011.
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il How much compensation will IRC offer us? It’s hard for us to move to relocation site if we
don’t get $8000 and a plot of land.

2 Can we exchange the plot of land and instead get compensation in cash?

3. Will the compensation include transportation costs? If it’s very low we will not be able to move
and rebuild a house.

4. Can we suggest having an organization help us to rebuild our houses and we will pay in
installments?

5. What is the ADB policy to reduce poverty or make people’s livelihoods better? All the people
who moved to the resettlement site now have already pawned their land receipt for loan money
to rebuild their houses.

6. What if we just build a small house at the resettlement site but we rent a house near to our old
house in order to do our job? Will the IRC take that land back?

The representative from the MEF responded as follows:

il People should stop requesting $8000 in compensation since the IRC already gave a clear
explanation many times and please don’t try to compare with the Boeung Kak case because
these projects are completely different. Please consider that the plot of land that IRC offered is
not worth less than $8000, if you include the electricity and water connection fee and school.

2. It is impossible to exchange the plot of land to get compensation in cash since there has never
been such kind of compensation policy in all of the countries that have development projects.

3. The compensation that will be offered will be determined for each household according to the
compensation policy that has already been strictly investigated by a freelance expert.

4. IRC has tried to find an NGO to build a house for people at resettlement site with the payment
of installments, but that NGO rejected the proposal because the Phnom Penh site is not their
target area and they are concerned that people will not be able to pay the money back to them.

5. Please do not confuse that in order to reduce poverty the government needs to give much
compensation or money to the poor; it is not this kind of poverty reduction tool. The
Government tries to reduce poverty through development project such as this kind of railway
project, so please don’t misunderstand on this matter.

6. If some households do not regularly live at the resettlement site they should write a letter with
clear reasons and submit it to get approval from the Sangkat [commune] so that you can still
can get a land title after 5 years.

The meeting was then closed.
It is evident that the grievances of the community have not been addressed in any substance, although
they may be considered “closed” by the IRC. The families continue to be unsatisfied with the

compensation package offered and are concerned that they will not be able to maintain their livelihoods
or quality of life at the resettlement site.
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Life teems along the rails in Toul Sangke A community, in Phnom Penl

6.4 Barriers to Accessing Remedies

There are significant demand-side and supply-side barriers to accessing remedies through the local grievance mecha-
nism. On the demand-side, for example, awareness amongst affected communities about the procedure is low; and there
is evidence that affected families who may wish to complain have not done so as a result of implicit or explicit threats
and intimidation by authorities. On the supply-side, capacity deficiencies and an apparent unwillingness to substantively
resolve legitimate grievances in accordance with the principles of the ADB Policy on Involuntary Resettlement pose

barriers to accessing remedies for affected households.
6.4.1 Demand-side Barriers to Accessing Remedies

¢ Limited awareness about the local grievance process. Almost half of the 200 respondents interviewed in
the household survey said that they were not informed they could complain or request assistance if they had
problems or concerns regarding the Project. 87 percent did not know the procedure for the four-stage local
grievance mechanism established under the Project. In the provinces of Battambang, Banteay Meanchey, and

Samrong Station, none of the interviewed respondents understood the steps for filing a complaint.
This ad-hoc and lax approach to informing affected people about grievance mechanisms has frustrated affected

communities’ ability to seek recourse for concerns or alleged harms. In one Poipet community, for example,

affected households reported submitting written complaints to the authorities at the commune level - both the
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traditional first port of call for grievances and disputes that requite government intervention in Cambodia, and
the first level of the Project-local grievance mechanism. Many of these complaints were rejected by the
commune - some on the grounds that the commune did not have authority to decide the complaints, and others
on the grounds that the commune would not endorse a “complaint” against local authorities.!'*® Without
knowledge of the second and subsequent tiers of the grievance process, affected households did not know what
to do. Accordingly, those households’ path to recourse ended with the commune’s rejection of their complaints,

until they were resubmitted with assistance from NGOs months later.

¢ Low literacy levels. Many affected persons reported relatively little formal education and low literacy levels. As
noted eatrlier, 20 percent of males and almost 40 percent of females interviewed for the household survey

reported being illiterate. The vast majority of women interviewed completed only a primary level education.

e Insufficient information about Project terms and entitlements. With few exceptions, households
interviewed had no more than a basic understanding of their entitlements under the Project. As noted eatlier,
82 percent of respondents of the household survey did not think they received sufficient information about the

Project and 68 percent indicated that their resettlement or compensation options were not explained to them.

*  Environment of coercion and intimidation and a general fear of “complaining.” As recorded in many
written complaints, affected households have been subject to pressure and intimidation during Project
implementation. Other affected households shared similar stories, but were afraid to record this information in
writing. As noted eatlier, 35 percent of household interview respondents reported that they felt that they had

experienced some form of intimidation or coercion during the resettlement process. (See Box 1.)

* Lack of legal aid. There are no provisions
for legal aid under the Resettlement Plans
despite the widespread lack of legal awareness
and capacities amongst affected communities.
As a result, it is likely that some of the most
marginalized affected households, which
NGOs are unable to access due to resource
limitations, may wish to complain but are
unawate of their rights and/or how to submit

a complaint.

* Affected households’ perceptions of the
grievance mechanism. In addition to the

barriers to access identified above, anecdotal

testimony suggests that affected households’
perceptions of the grievance mechanism have dissuaded them from filing complaints. One woman noted that it
is “too difficult to complain” because she does not have “relatives who work for the sangkat or the IRC.” In
several instances, affected persons reasoned that complaining would result in a loss of entitlements under the
Project, including a plot of land at the resettlement site. Many households noted their lack of confidence in the
capacity or willingness of local authorities and IRC to resolve grievances. One woman in Poipet simply noted:

“Complaining will not solve anything.”

148. In those cases, the Sangkat asked that the “complaint” be rewritten and resubmitted as a “request.”
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6.4.2 Supply-side Barriers to Accessing Remedies

The mounting bottleneck of complaints at the first stage of the local grievance mechanism, the commune authorities,
became evident in the first half of 2011, after dozens of complaints were submitted in late 2010. By May, the ADB
concluded that capacity deficiencies were a major factor in the lack of progress made on resolving grievances. In June

2011, the IRC agreed to participate in a series of capacity building workshops sponsored by the ADB.

It is noteworthy, that despite ADB Policy, and the highly foreseeable risk that affected households would have grievances
given Cambodia’s poor record on resettlement, these workshops and other capacity building efforts were not made by

ADB before the resettlement process began.

Moreover, testimonies of affected people portray an apparent unwillingness by the competent authorities to address
people’s concerns and resolve grievances. For example, a 47 year-old woman from Poipet reported to BABC that she was
told by authorities that “if people protested and refused to accept compensation, bulldozers would be used to destroy

our homes.”

A 22-year old woman from Phnom Penh whose household was partially affected said: “My family was threatened when
my mother went to thumbprint to get the compensation. She said she wouldn’t accept that money, it was too little, and
she would submit a complaint to the Khan [district] or something like that. They responded that even if we submit a

complaint, we would not win because we are just citizens.”

6.5 Complaint to the ADB Accountability Mechanism

On November 21, 2011, over 150 households signed on to a complaint to ADB’s Office of the Special Project Facilitator
(OSPF), the first phase of the institution’s Accountability Mechanism, in an effort to find a resolution to the grievances.
The complainants seeck a number of remedies, including reimbursement for the actual cost of replacing lost assets that
have not yet been compensated; repayment of debt principle and interest incurred as a result of resettlement; a propetly
planned and resourced income restoration program, implemented by a competent agency; cash payments for loss of
income; and access to affordable basic services and facilities at relocation sites. On January 11, 2012, the

complaint was found eligible by the OSPE.
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Case Study:
A Poipet Affected Household’s Experience Accessing the Grievance Mechanisms

Poipet sits on the bordetlands of Cambodia and Thailand, in Ou Chrov district, Banteay Meanchey Province.
Poipet town is the last stop in the Northern Line, providing a crucial link to the Thai railways. Many of the
town’s residents are migrant laborers, who cross the Cambodian-Thailand border on a daily basis to
work in factories.

According to the Updated Resettlement Plan for the Poipet section, there are a total of 1,094 affected house-
holds (approximately 4578 persons). Of these, 588 households are located in the COI and are thus totally
affected by the Project.

Mr. Nob Sareth, age 47, his wife and three children are one affected family from Kilomet 4 village, where the
so-called Missing Line runs. Sareth and his wife purchased their land in 1997. They have been living in the
village ever since and have built a life there. Sareth says that when he purchased his land, there was no railway
track in site and so he was not aware that it was State property and that he would eventually lose it. He built a
4m x 9m two-story house. The upper floor was wooden and the ground floor made of concrete. When he built
his house in 1998, it cost around $8,000. Sareth spent his entire savings from years of work on this home. With
his income as a graphic designer and his wife’s supplemental income from a home-based
photocopy shop, they were able to support their children and live happily.

y the rallway affected families. At the time, Sareth, like many
W other villagers, was not informed about the Project or
3 aware of how his family would be affected.

% One year later, in around July 2010, IRC came to gather more

¢ information for the DMS in his village. According to Sareth,
people were told that if they complain or try to cause
problems, they will get nothing;

After the IRC completed the DMS measurements, they issued
Sareth with a yellow post-it note, which indicated the amount
of compensation he would receive, and provided information
about resettlement. At the time, he says he was not aware of
how the calculation was made because the IRC did not explain the compensation breakdown, structure
category, nor his entitlement based on the Resettlement Plan. Nonetheless, he thumbprinted the yellow post-it
note. He was told that if he refused to thumbprint, he could not keep the note and they would not guarantee
that he would receive any compensation. Sareth recalls the authorities using the words: “forced eviction.” He
was uncertain about what would happen to him and his family.

Compensation and Resettlenment

On April 25, 2011, Sareth was given $2,180.00 for the loss of his
home, significantly less than the amount he invested over ten years
before. According to the Compensation Contract provided to him
by the IRC at the time of payment, his house was categorized as 21,
at a unit cost of $55/sq. meter. According to the Resettlement
Plan, a “21” house is a house on stilts, which is more than 1.5
meters above ground level. His house was, however, a two level
structure, with a concrete ground floor and a wooden first floor.

In fact, if the DMS was done cotrectly, his house should have
been categorized as “2]” at a unit cost of $93.50/sq. metet.
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Despite his dissatisfaction, he accepted the compensation because, he says, he was told that if he refused to
thumbprint,authorities would demolish his house, he would get nothing and would be required to pay a penalty
fee double the amount offered by the IRC.

Under the terms of the Compensation Contract, Sareth was required to dismantle his home within 30 days of
payment. He and his family moved to the resettlement site and began to rebuild their home. It was a slow
process, frustrated by insufficient funds. During this time, Sareth and his family lived under a tarpaulin for
nearly one week, before renting a temporary home. It was rainy season, and the resettlement site was
inhabitable: the area was muddy and pitch black at night, as there was no electricity.

Since moving to the resettlement site, Sareth and his family’s living situation has deteriorated. Their ability to
generate income has been severely reduced. They have had to borrow $500 from a private moneylender, and
must pay $35 per month in interest.

Complaints to the Local Grievance Mechanism and ADB Office in Phnon: Penb

Since his family resettled, Sareth has advocated for the payment of compensation he believes is duly owed to
his family. He claims that he has submitted many complaints and he has still not received an adequate
solution.

e On May 7, 2011, with the assistance of NGOs, Sareth submitted a written complaint to the local
grievance mechanism. He also sent a copy to the ADB Office in Phnom Penh. In this complaint, he
asked the IRC to verify the DMS of his house, which he believed to be incorrect. He also requested that
the IRC provide his family with more compensation so that they could rebuild a similar type of house
as their old one. Fifteen days later, he had not received any written or verbal response from the IRC.

e On May 28, 2011, Sareth submitted another written complaint to IRC, with similar requests.

*  On June 9, 2011, he and other community representatives in Poipet attended a meeting with Mr.
Kunio Senga, ADB Director General of Southeast Asia, where Sareth once again informed the
ADB that the DMS of his house was not correct and that the compensation was inadequate to rebuild
a similar house.

*  On June 11, 2011, Poipet community representatives, including Sareth, submitted a letter to ADB
and AusAid, requesting them to temporarily suspend the resettlement process until affected persons’
problems were properly addressed.

*  On July 14, 2011, IRC and local authorities accused the community representatives of hindering
national development and inciting people to complain against the Government. Sareth states that
he was threatened by local authorities, and concerned for his personal security, and he went into hiding
for a period of time.

e On July 25, 2011, the Sangkat provided a response to Sareth’s complaints, asking him to submit a
letter within 30 days stating that he is a landless person with at least two witnesses.

*  On October 18, 2011, Sareth sent another letter to ADB asking it to help facilitate a solution for his

family in compliance with the ADB Involuntary Resettlement Policy.

As of December 2011, Sareth’s problem remains unresolved. He feels he has been made
substantially worse off as a result of the Project but wonders if he will ever be properly compensated.
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Conclusion

Above all, I want to see an aid program that is world-

leading in its effectiveness, a program that delivers real
and measurable results in reducing poverty on the
ground, and  therefore a  program of which all
Australians can and should be proud.

- Kevin Rudd, Minister for Foreign Affairs,
Australia (Ministerial Foreword to An Effective
Aid Program for Australia, 2011).

The [Railway Rehabilitation] project strives to ensure
that all people affected are able to maintain and prefer-
ably, improve their pre-project living standards and
income-earning capacity.

- ADB, Fast Facts: GMS Rehabilitation of the
Railway in Cambodia Project.

Despite the enormons diversity of project-specific sitna-
tions, the empirical findings of many resettlement
researchers reveal the presence of several basic regulari-
ties... The convergent and cumnlative effect of these
processes is the rapid onset of impoverishment. Before
displacement actually begins, these processes are only
impending social and economic risks. But if appropriate
counteraction is not initiated, these potential hazards
convert into actual inmpoverishment disasters.

- Michael M. Cernea, Impoverishment Risks
and Reconstruction: A Model for Population
Displacement and Resettlement, 2000, pages 12
and 13.

A key objective of the 1995 ADB Policy on Involuntary
Resettlement is to ensure that displaced people receive assis-
tance “so that they would be at least as well-off as they would
have been in the absence of the project.”'* Likewise, an
overriding objective of the 2009 Policy is “to enhance, or at
least restore, the livelihoods of all displaced persons in real
terms relative to pre-project levels.”130 The latter Policy also
aims to “improve the standards of living of the displaced
poor and other vulnerable groups.”'> These themes are
repeated throughout the policies and are reflected in the

Project Resettlement Plans.

This policy objective recognizes that poor and vulnerable
members of society should not have to shoulder the costs of
development, and instead, should be assisted so that they are
able to take advantage of the opportunities that development
brings. This fundamental notion underpins all aid and devel-
opment agency safeguard policies, and indeed, the well-

accepted “do no harm” principle of development. In relation
to the rehabilitation of Cambodia’s railway, this objective also
reflects the mission of both major financiers of project: to

reduce poverty.

In light of this overriding policy objective, the research team
asked interview respondents whether they felt that their lives
have been or would be improved, maintained or made worse
as a result of the Project. Of the 200 households originally
surveyed, over 60 percent thought that their living conditions
had been or would be made worse as a result of the Project.
Almost 20 percent of all respondents felt that their lives
would improve. The remaining respondents thought that the
Project and resettlement would not make any material differ-
ence to their living standards. Of the 16 Mittapheap resettled
households 2011,
reported that their living conditions, especially their ability to

interviewed in November fourteen

generate income, have been made worse as a result of the Project. The two remaining households reported that
their living conditions have improved because their new homes will be safer and more comfortable, even though

their incomes are currently reduced.

Given the findings in this report in relation to access to information and meaningful consultation, compensation,
conditions at resettlement sites and impacts on livelihoods and income, the widespread perception amongst

affected households interviewed that their lives had been or would be made worse-off is unsurprising.

149. ADB, Involuntary Resettlement Policy (1995), para 33.
150. ADB, Safeguard Policy Statement (June 2009), Involuntary Resettlement, op. cit., para 3.
151. Ibid.
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With respect to all of these key provisions of both the 1995 and 2009 ADB Policy on Involuntary Resettlement, the data
and testimonies show that the resettlement experience for many households has fallen well short of requirements. The
dissemination of information through the PIB and other written materials has been largely ineffective, especially for
illiterate persons, widows and women more generally. The only information most affected people received about their
individual entitlements prior to payment of compensation was a post-it note containing scant details, which they were
not entitled to keep if they did not agree to the compensation on offer. Consultation meetings appear not to have
afforded a thorough opportunity for affected people to ask questions, express concerns and have their ideas and opin-
ions taken into account from the early stages of the project cycle. Meaningful consultation has been precluded by an
atmosphere of intimidation and coercion, set within the wider context of disempowerment of the poor and vastly asym-
metrical power relations. The lack of meaningful consultation, including the provision of genuine choices from the
beginning, has meant that the entire resettlement process has been fraught with problems for many households.

The ostensible systematic downgrading of compensation entitlements coupled with the indexing of compensation rates
at 2006 prices has meant that households have not received replacement costs for their property and other losses. Other
households appear to not have received entitlements as totally affected households despite falling into this category
under the definition set out in the Resettlement Plan. Both partially and totally affected households, especially those
previously living in very poor housing, have received compensation amounts that are very low. In this regard the
requirement under the 2009 ADB Policy and the Project-Resettlement Plans to compensate households for lost
structures based on replacement cost has resulted in a situation in which some families are unable to construct housing
that meets minimum basic standards of adequacy, as defined by the UN Committee of Economic Social and Cultural
Rights and the Special Rapporteur on the Right to Adequate Housing,

Affected households that were given a plot of land at the resettlement sites have improved tenure security as compared
to their previous illegal status, however titles are not issued immediately and the process to register land five years down
the track has not been made clear. The use of land documentation as collateral for loans to private moneylenders poses
another threat to long-term tenure security.

In some cases, the resettlement site is located too far from previous residences and urban centers, resulting in lost
income-generating opportunities and reducing access to schools, health centers and other facilities. The increased
distances have also resulted in greater travel expense burdens on families. This problem is most pertinent in Phnom Penh
with the resettlement site up to 25 kilometers away from former residences.

None of the five Project-sponsored resettlement sites were fully prepared with services when resettlement commenced,
causing considerable hardship and posing serious safety risks in some cases. Lack of access to safe, sufficient and
affordable water has been a particular concern. Households have been required to pay prohibitive electricity connection
fees and deposits at several of the sites.

Despite the known risk of income reduction or joblessness upon resettlement, comprehensive income restoration
programs have not been implemented many months after resettlement. The original budget and terms of reference for
the IRP was clearly inadequate, as recognized by AusAlD, which has recently committed funds to an Enhanced IRP. The
cumulative effect of inadequate compensation, increased expenses and reduced incomes on households has led to
unmanageable household debt, a common trigger for a downward spiral into destitution.

Affected households have sought to access remedies for their concerns and problems through the local grievance
mechanism. Despite some recent efforts to build capacity and address the bottleneck of complaints, and positive resolu-
tions for some houscholds, many other households continue to face both supply-side and demand-side barriers to
accessing justice. Many grievance cases that have been deemed “closed” appear to have simply been addressed by
sending the complainant a letter effectively dismissing their complaint.

A considerable number of affected households have suffered harms and a deterioration of their living conditions due

to non-compliance with the ADB Policy on Involuntary Resettlement. The harms caused may also amount to violations
of international human rights law, including retrogressions in the enjoyment of economic and social rights. In these
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cases, rather then presenting an opportunity to direct resources at fulfilling the rights of affected people, resettlement
has resulted in greater deprivations of human rights. In some cases, people have experienced a deterioration in their
enjoyment of their right to an adequate standard of living, including adequate housing and food, as well as their rights
to education, health and to work.

For households that were not afforded legal protections and safeguards, including access to information, genuine oppot-
tunities for consultation, and access to legal remedies, involuntary resettlement under the Project constituted a forced
eviction, as defined by the UN Committee on Economic, Social and Cultural Rights. Cases in which households were
coerced into accepting the compensation package and dismantling their home or part thereof, and then did not have
access to a house that met even basic minimum standards of adequacy, amount to a gross violation of human rights.

In cases in which households enjoyed greater tenure security and improved housing conditions including access to
services at a resettlement site, the Project complied with key Policy provisions and contributed to the progressive realiza-
tion of human rights. While some patterns appear to have emerged from the research across the railway tracks, the expe-
rience of affected households was certainly not uniform, with a significant proportion of households interviewed
(almost 40 percent) reporting that their living standards have either improved or at least not been made any worse by the
Project and resettlement.

In cases of ongoing non-compliance with ADB Policy, the Cambodian Government is in breach of the terms of Loan
Agreements with the ADB. As previously noted, the ADB’s Operational Policy stipulates:

If any of the safeguard requirements that are covenanted in the legal agreements are found not to be
satisfactorily met, ADB requires the borrowet/client to develop and implement an appropriate corrective action
plan (CAP) agreed upon with ADB to rectify unsatisfactory safeguard compliance. ADB may also consider
exercising its legal remedies, including suspension, cancellation, or acceleration of maturity, specified in the legal
agreements.'>?

In order to act in an accountable manner with respect to project-affected people and in accordance with its own policies,
the ADB must take appropriate and sufficient actions to remedy harms suffered and prevent further foreseeable harms.

In addition, Australia is bound by its extra-territorial human rights obligations to ensure that remedial action is taken in
cases of human rights violations, and that comprehensive and well-resourced safeguards and mitigation measures are in
place for the remainder of the resettlement process.

Efforts have been made over the past year by ADB, AusAID and the Cambodian Government to improve the
resettlement process, including an agreement between the MEF and the ADB on resettlement matters following a
Resettlement Review Mission conducted in June 2011.153 While these efforts are welcome, they have fallen far short of
what is required to bring the resettlement process back into compliance with the Policy, remedy harms suffered and
prevent further harms to affected people. Indeed, following this agreement, some affected people in Phnom Penh and
Poipet were subjected to a resettlement process that has put them at considerable risk of impoverishment.

The following measures are recommended in order to bring the Project into compliance with the ADB Policy on
Involuntary Resettlement and international human rights law. Implementing these recommendations would also
demonstrate that it is possible for Cambodia’s national development to occur in a manner that respects people’s rights
and provides direct opportunities to improve the lives of some of Cambodia’s poorest and most marginalized people.

152. ADB, Operations Manual Bank Policies (BP), OM Section F1/BP, issued on 4 March 2010, para 28.
153. ADB, Fast Facts on an Agreement between the Resettlement Department — Ministry of Economy and Finance (RD — MEF) and Asian
Development Bank (ADB) on Resettlement Matters, op. cit.
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Recommendations

To the Cambodian Government (RGC)

10.

11.

Halt any further resettlement of households until comprehensive measures are taken to ensure that the IRC and
the MPWT have complied in full with international human rights law obligations and the ADB Policy
requirements as per the Loan Agreements. These measures should include both remedial actions and processes
to ensure that any further resettlement is in full compliance.

Undertake a Corrective Action Plan (CAP), including a review of all Resettlement Plans to ensure that they are
accurate, consistent and compliant with ADB Policy on Involuntary Resettlement and international law with
respect to, inter alia, access to information and meaningful consultation, compensation, conditions at
resettlement sites, livelihood support and income restoration, and grievance redress mechanisms. In this regard,
the 2009 Safeguard Policy Statement and the requirements for involuntary resettlement should be used to clarify
provisions of the 1995 Policy. In the case of any inconsistencies between international human rights law and
ADB Policy, vis-a-vis the resettlement process, the former should prevail.

Revise compensation entitlements to reflect current (2012) costs of structures, assets and all other resettlement
losses and expenses.

Review the DMS and corresponding household entitlements to ensure that they are accurate, consistent and
reflect the revised Resettlement Plans and Entitlement Matrix, including through disclosure of individual DMS
information to each affected household. Ensure that all affected families are included in the DMS so that they
receive their due entitlements as either partially or totally affected households. Ensure, in particular, that widows,
who previously lived in a separate dwelling receive their own DMS and separate entitlements; and that all other
multi-family households are recorded as such and receive their due entitlements.

Inform, using appropriate accessible communication methods, all affected households of the corrective action
being taken and their revised entitlements. Ensure that affected persons have a genuine opportunity to
contribute ideas and opinions with respect to the CAP, and to express their concerns and queries free
of any form of intimidation and coercion.

A gender consultation strategy following best practices should be put in place, aimed at ensuring women
household members, and in particular widows, are active participants in the process and have an opportunity to
express their views and concerns. The particular needs expressed by women and the strategies that women
devise and support for improving the resettlement process and income restoration programs should be
integrated into the CAP.

Provide to all households the supplementary compensation amounts to which they are entitled under the
revised plans.

Install, expand or repair, as quickly as practicable, all basic services at each resettlement site that remains absent,
insufficient or of poor quality. Safe access to water of sufficient quantity and quality should be secured as a
priority. The CAP should include the full reimbursement of all connection fees and deposits for electricity and
other applicable services.

Ensure that all children living at resettlement sites have safe and affordable access to schools. Ensure that the
elderly, disabled and sick have affordable access to health services and social security support.

Clarify the process by which land plots at resettlement sites will be registered into the national cadaster five years
after resettlement and inform affected households in a clear and accessible manner.

Conduct an assessment of the debt repayment obligations of affected households that were incurred due to
resettlement-related expenses and assist houscholds to restructure loans that remain outstanding after
supplementary compensation has been paid. Remaining debt burdens should either be paid off for the house
hold or restructured so that the terms are manageable in relation to household income. Ensure that
moneylenders are not charging interest rates that are illegal, and if this has been the case, intervene so that
interest is adjusted.
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12.

13.

14.

15.

16.

Implement an Expanded Income Restoration Program (EIRP) that is comprehensive, adequately resourced and
tailored to the capacities, experience and opportunities of resettled households. The EIRP should be designed
in full consultation with affected households and a competent organization should be selected through a
transparent competitive tendering process to implement it. The EIRP should aim to increase the incomes of
vulnerable poor households.

Compensate resettled households for loss of income during the transitional period so that, at a minimum,
households are able to satisfy daily subsistence needs until incomes are restored at least to their pre-resettlement
levels.

Ensure that the supply-side barriers to accessing effective remedies through local grievance process are
immediately addressed. Ensure that all levels of the grievance mechanism are fully aware of their duties and have
the power, capacity and resources to address grievances in a fair manner and in accordance with revised
entitlements and resettlement plans.

Ensure that all affected households are aware of their right to submit a grievance and the process that will be
followed, including their right to appeal. Legal aid should be made available to all households wishing to submit
a complaint and not equipped to do so without assistance.

To the extent that the Cambodian Government does not have sufficient capacity and/or tesources to implement
the CAP and all other measures outlined above, a request should be made to the ADB and/or Australian
Government for the provision of technical and financial assistance.

To the Asian Development Bank (ADB) and the Australian Government (AusAID)

1.

As per the Project Loan Agreements and ADB Operational Policies, ensure that the RGC
develops and implements a CAP that includes all the elements outlined above;

Provide financial and technical assistance as requited to the RGC in designing and
implementing the CAP and all other necessary measures to ensure that the livelihoods and living conditions of
Project-affected persons are enhanced or at least restored and that their human rights are respected.

Conduct due diligence, review and supervision of the resettlement process including the CAP design and
implementation process to ensure compliance with safeguard policies and international human rights law.

Establish mechanisms to ensure that obligations are met after the close of the Project, including the issuance of
land titles to resettled families after five years, and that any future resettlement of households and businesses
remaining in the residual ROW occurs in accordance with the ADB safeguard policy.

Suspend further loan and grant disbursements until a comprehensive CAP is agreed to by all
parties and condition further disbursements on its effective implementation.

If agreement on a comprehensive CAP cannot be reached or its implementation is not
effective, provide direct reparations and support to people who have already suffered harm as a
result of the resettlement process.

The ADB should review its Involuntary Resettlement Policy and make necessary amendments and/or
clarifications so that it meets the international human rights law obligations that bind its member and borrower
States. In particular, the Policy should be clarified so that it requires a compensation “flootr” (minimum amount)
for lost housing to cover the costs of constructing an adequate house post-resettlement. Replacement cost
should only be used as the basis of compensation calculations when the amount exceeds the established
compensation floot.

AusAID should adopt a human rights-compliant policy on resettlement and require all recipients of Australian
aid to comply with the policy. The Policy should aim to ensure that poor people in developing countries are not
harmed by projects financed by Australian aid and are instead given the direct opportunity to benefit. AusAID
should be prepared to monitor and support compliance with such a policy, including through well-resourced
capacity building measures directed at both relevant government agencies and Project-affected people.
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Annex 1

Socio-Economic Profile of Samples

This section presents the socio-economic profile of two separate samples: (1) 200 affected households country-wide
interviewed from September 2010 to October 2011; and (2) 16 households from Mittapheap, Phnom Penh resettled to
the Phnom Penh Project-sponsored site in September-October 2011, interviewed in November 2011.

SAMPLE 1: 200 HOUSEHOLDS COUNTRYWIDE

Type of Project Affected Household and Location of Respondents at Time of Interview

For a majority of the respondents interviewed, the research team, in collaboration with STT, which provided technical
assistance and mapping, determined or verified the level of Project impact (i.e., total or partial) by measuring the place-
ment of affected structures vis-a-vis the rail lines. In some cases, such as in Poipet where the rail lines were not always
visible, the team determined whether a houschold was totally or partially affected by reviewing the household
documents.

At the time of interview, 92 percent of respondents were either totally or partially affected households who had not yet
been resettled, while 8 percent of the respondents were totally affected households who had already relocated to one of
the five Project-sponsored relocation sites. Of the 92 percent, 46 percent of the respondents identified as partially
affected, defined as houscholds whose main structure is partially within the COI and must be partly demolished, but
who will have more than a “minimum viable” living space remaining in the ROW. Fifteen and a half percent were identi-
fied as totally affected households living within the COI. Ten percent of respondents lived inside existing railway station
grounds. Samrong Estate respondents, who do not yet fall within the purview of a finalized Updated Resettlement Plan,
constitute 19 percent of the sample. For 1.5 percent of respondents, it was unclear whether they are partially or totally
affected by the Project.

Location of Respondents at Time of Interview

SamrongEstate (full), 19.0
Relocation site (full), 8.0

B Unclear (at least partial), 1.5
Inside station grounds (full), 10.0
COI/ROW (partial), 46.0
COl (full), 15.5

10 20 30 40 50

Number of Family Members in a Household
The average household consists of 5 members, including 2 children.

Gender of Affected Person/Representative Interviewed

Sixty-four percent of respondents interviewed in the individual household surveys were women. The high rate of
women interviewed is mainly due to the time of the day the interviews were conducted. Commonly the women were at
home while their husbands or other adult male households members were at work at the time of the interview.
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Proportion of Respondents by Area

The largest proportion of respondents came from Poipet (Kbal Spean, Kilo Met Boeurn) (25%), Phnom Penh (Toul
Sangke A, Rottespleung, Lek 3, Mittapheap) (23.5%); Samrong Estate (an area designated for the construction of a new
railway freight station) (19%); and Sihanoukville (Romduol Cherng Phnom, Samakai Plov Dek, Sihanoukville
Resettlement Site) (15.5%). The remainder of the sample houscholds are from: Pursat (Chhoecung Tom; Pursat
Resettlement Site) (5.5%); Banteay Meanchey (Se Sen, Poun Buon, Mongkor Boret) (4.5%); Battambang (Sok San South,
Sok San North, Resettlement Site) (3.5%); and Samrong Station(3.5%).

Proportion of Respondents by Affected Area

Samrong Estate, 19.0
Samrong Station,3.5
Banteay Meanchey, 4.5
Sihanouk Ville, 15.5
Poipet, 25.0

Pursat, 5.5

Battambang, 3.5
Phnom Penh, 23.5

Education and Literacy Levels

In each household interviewed, information about education levels of both husbands and wives were ascertained. As a
whole, affected women reported lower formal education levels than affected men. Forty-two percent of men stopped
studying within or completed only secondary level education (grades 7-9), while 42 percent of women stopped studying
within or completed only a primary level education (grades 1-6). Approximately one third of women have no formal
education at all, whereas only 6 percent of men have no formal education.

Educational Levels

Level of formal education
e

None 6% 31%
Primary (1-6) 32% 42%
Secondary (7-9) 42% 20%
High school (10-12) 17% 5%
Undergraduate 2% 2%
Master ot Other Graduate 1% 0%
Total 100% 100%
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Approximately 86 percent of all respondents reported that at least one person in their household can read. Eighty
percent of affected men, and 61 percent of affected women, said that they were literate.

Vulnerable Households

Thirteen percent of interview respondents identified as widows and an additional three percent identified as a female-
headed household. Four percent of households were headed by a person who identified as disabled. Over 12 percent of
households were headed by a person over the age of 60.

Multiple-Family Households

Approximately 25 percent of respondents said that they were part of a multiple-family household. Forty-nine percent
of those multiple-family households reported having only one family book, while 42 petcent reported having two family
books. Family books are issued by the local authorities to identify each family unit and contain, among other things, a list
of family members, their dates of birth, occupations and address.

House and Structure Ownership

Neatly all respondents—95 percent—identified as ownets of the affected houses and/or other structures. Of the
remaining 5 percent, 3 percent are renters of affected houses and 2 percent live, without payment of rent, in a relative’s
and neighbor’s affected house.

Year of Settlement in Existing Community

Most respondents have resided in their pre-resettlement communities for at least 10 years. Specifically, most of the
respondents in Poipet, Phnom Penh, Sihanoukville, Banteay Meanchey, Samrong Station, and Pursat moved to their
pre-resettlement communities from 1996 to 2001. Nearly half of the respondents from Samrong Estate reported that
they settled in the area in the period immediately following the fall of the Khmer Rouge, from 1979 to 1984. Over 40
percent of respondents from Battambang moved to their pre-resettlement communities from 1991 to 1995. The
longevity of these communities underscores the impacts involuntary resettlement may have on existing and established
kinship and community networks.

Year that Household Moved to Pre-resettlement
Community (Existing Community)

Location

1979-1984 1985-1990 1991-1995 1996-2001  2002-2007  2008-2011

Poipet 0 7 22 56 13 2 100%
Phnom Penh 2 21 23 30 13 11 100%
Sihanouk Ville 0 17 21 48 4 10 100%
Battambang 14 29 43 14 0 0 100%
Banteay Meanchey 11 11 0 56 11 11 100%
Samrong Station 0 29 14 57 0 0 100%
Samrong Estate 46 5 11 14 24 0 100%
Pursat 27 18 0 37 18 0 100%
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SAMPLE 2: 16 HOUSEHOLDS FROM MITTAPHEAP, PHNOM PENH

Type of Project Affected Household

The Mittapheap community, in Phnom Penh, consists of 32 affected households, 22 of which live along the railway lines
and are categorized as totally affected households. Of these 22 households, all but one household, has entered into a

Compensation Contract, received compensation in or around August 30, 2011 and dismantled their homes
shortly thereafter.

The sample was limited to 16 of the 21 Mittapheap households who had dismantled their homes. The 5 remaining
households could not be contacted.

Number of Family Members in a Household

The average houscehold consists of 5 members.

Gender of Affected Person/Representative Interviewed

Ten of the 16 respondents interviewed were women, who were at home at the time of the interview.

Education Levels

In each household interviewed, information about education levels of both husbands and wives were ascertained (note,
two households were headed by a widow). Females had lower education levels than males. Four women and 1 man had
no formal education. Seven women and 6 men stopped studying within or completed only a primary level education.
Five women and four men stopped studying within or completed a secondary level education. None of the women
reported having completed a high school education, as compared to 3 men.

Vulnerable Households

Six of the 16 Mittapheap respondents identified as vulnerable affected households. Four households identified as
“elderly” headed households and two households identified as widow-headed households.

Multiple-Family Households

All the households interviewed reported that they have only one family in their household with one family book.

Place of Residence at Time of Interview

At the time of interviews, 8 of the 16 respondents had built houses and resided primarily at the Phnom Penh resettle-
ment site in Trapeang Anhchanh. Of the remaining 8 households: 2 households built homes on the site, but continued
to live in the urban centers, noting that their businesses and primary source of income was linked to the old site. The
other 6 households had not yet built houses at the site and instead rented houses near the pre-resettlement community.
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Annex 2

Research Survey Questionnaire

Research Field Visit Questionnaire

Note: Before beginning, explain who you are and why you are asking these questions. Explain to pegple that this is only a monitoring tool,
and we are not the IRC/ government or ADB.

Socio-Economic Profile

Circle one. Living by railway lines/pre-resettlement Relocated to Project RS Self-Relocated

Personal Information

1. Name/Age Circle one. Male Female
Name/Age Circle one. Male Female
2. Address:
3. Phone:
4. Vulnerable head of household (i.e., female/widow, eldetly, income of less than $15/month per person, disabled, or
indigenous): Y/N
If “Yes,” circle all that apply. Female Widow Eldetly <$15 mo./ personl
Disabled Indigenous
5. Number of families in household: One family book? Y/N  If No, how many? ____
Number in household:
m Men: Women: Children:
Comments:
6. Primary job(s) for household: Husband Wife Other.
Comments:
7. Highest level of education completed: Husband: Wife: Highest:
8. Can someone in your household read? Y/N Who?
Can someone in your household write? Y/N Who?
9. Pre-resettlement daily household income:

1. The exact amount differs in the resettlement documents, but note if a person has received this type of assistance
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10.

11.

12.

m  Income from home-based business/shop:

m  Alternative sources of income:

w If multiple family housebold, does each family contribute to the total household income? Y/N

Post-resettlement. Current daily household income:

m  Income from home-based business/shop:

Circle one. Owner Renter

Year moved to (pre-resettlement) community/from where:

DMS and Structure Information

13.

14.

15.

16.

17.

18.

19.

DERAILED

DMS Code: Date of DMS:

Did you teceive a receipt/breakdown for the DMS? Y/N

If Yes, specify which documents were received:

Survey of home/other structures: Fil/ out Worksheet 1, or attach independent mapping information.

Your house is in the:
Circle one. COI (full) COI/ROW (partial) ROW

Inside Station Grounds Unclear

Comments:

Your land is both in COI and ROW:  Y/N

m  If so, you will: Relocate Remain in/move back to ROW

m  Plan to self-relocate? Y/N If so, to whete?

Number and type of crops and trees, and whether they are in the COI or ROW:

For homes/structures partially affected. Is access to your home affected by the project? Y/N

Comments:




Access to Information and Meaningful Consultation

1. Have you heatd of the Asian Development Bank (ADB)? Y/N
2. Have you received any written documents about the railway project? Y/N
Circle all that appl.
Public information booklet Copy of resettlement plan
Pamphlets in Khmer Information posted in public spaces, such as in commune/sangkat office
Other

Note: Take pictures of the documents that were received.

3. Did you read the Project documents you received? Y/N
4. Did you understand the Project documents you received? Y/N
5. When and how did you first learn about railway project from government or ADB?
L] How many ADB and/or IRC community meetings or consultations did you attend?

m  The dates of the meetings/consultations:

m  Were women specifically invited to attend the meetings or consultations? Y/N

6. If there were meeting or consultations with the community, what were you told about the impacts of the project?

7. At the meetings/consultations, did you ask any questions and/or raise any concerns with the IRC and/or ADB? Y/N

] Why/why not? (e.g. did you have opportunity to ask questions; did other people raise the same concerns etc.)

n If Yes, did the IRC/government respond to your concerns/questions? Y/N
®  Are you happy with the IRC and/or ADB tesponse? Y/N

8. Have you ever seen ot been told about the resettlement plan? Y/N

Have you ever made any comments/suggestions regarding the resettlement plan? Y/N

If No, why not?
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If Yes, how did the IRC/government and/or ADB respond?

9. As a woman/vulnerable person, can you participate in the meeting/consultation, if you want to? Y/N
Why/why not?
10. Did the government talk/ask about the effects of this project on the livelihood of women in your community? Y/N
11. Wete your resettlement ot compensation options explained to you? Y/N
m  What options were you given for resettlement and/or compensation?
= If you were given resettlement as an option, what were you told about security of tenure?
m  Informed of when resettlement will occur and when compensation will be paid (the timeline for project)? Y/N
When:
m  Informed of when trains will start running through your community? Y/N
1. Informed about what precautions you need to take when that happens? Y/N
m  If you were given the option to resettle, you were:
Circle one. Taken by government/authorities to see more than one site
Given the option to move to more than one site
Offered only one site to move to
m  Were affected women shown the relocation site? Y/N
12. Have you been intimated or pressured in any way in relation to the project (e.g., moving from your home, pressured to

thumbprint documents despite your concerns)? Y/N

13. Wete you given enough information about the railway project? Y/N
14. If the person has not yet stated, what information would you have wanted to know about the project?
C. Grievance Redress Mechanisms
1. Did the IRC/government tell you that you can complain about the project? Y/N
m  Informed of the process? Y/N
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If “No,” jump to Question 2 in this section. If “Yes,” go through questions below.

What is the process?

Circle all levels they know they can complain to.
Commune/sangkat IRC  ADB (Cambodia) ~ ADB (Headquarters)



2. Have you complained to government authorities, such as your commune/sangkat, resettlement sub-committee, or directly
to ADB? Y/N

If “Yes,” circle all that apply.

Commune/sangkat IRC ADB (Cambodia) ADB (Headquarters)
Verbal Complaint
Written Complaint Get photocopies or take photographs of all written complaints.

u When did you complain?

L] If you complained, did they respond to your complaint? Y/N

u Did you receive a written receipt for your complaint? Y/N
3. If you have not complained, would you complain to the government/ADB if you had a problem ot concern? Y/N
4. For women. As a woman, do you feel comfortable complaining to the government/ADB if you had a problem? Y/N
Why/why not?

Compensation Rates

1. Have you been told how much you are getting? Y/N
2. Have you received compensation yet? Y/N When?
3. Do you know the breakdown of this total? Y/N
Expected total: Actual total:
4. Did you get written confirmation? Y/N

Specify what documents have been received:

Note: Ask to see all written confirmation or documents about the breakdown and take a picture or take notes. If person does not

know the breakdown and has not received any written confirmation/ breakdown of compensation, go to Question 10.

5. Did the IRC/government explain how this compensation was calculated? Y/N
n Land loss (agricultural, residential, and commercial):
Expected: Actual:
u Non-land assets loss, such as structures (e.g., houses, shops, businesses):
Expected: Actual:
n Non-land assets loss, such as crops, trees, open wells, and fences:
Expected: Actual:
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m Income loss:

Expected: Actual:

m For vulnerable households:

Expected: Actual:

6. Are you happy with the compensation offered? Y/N
Note: Make sure to explain that according to ADB policy, the compensation is given at replacement cost.

Why?

E. Dismantlement/Resettlement Costs

1. Wias the compensation you were offered or given enough to cover your dismantlement/resettlement costs? Y/N

m Dismantlement/resettlement costs:

Total costs: USD/R Rebuild the house: USD/R
Hire workers: USD/ R

Materials/other costs: USD/ R

Comments:

®  Did you lose income because you had to spend time rebuilding your house? Y/N
How much? USD/R

m  What kind of house was rebuilt? Note: Take a photo with person in front of house, if possible.

Circle all that apply. Concrete Wooden Mixed Other:
One-Story Two-Story Three-Story Other:
Comments:

m  Comparison between the new house and old house, if applicable:

When was the old house built and how much did it cost?

Have you or are you planning to build a better quality house than the old one? Y/N
If Yes, why?

2. Amount of time needed to dismantle and/or rebuild the house?

®  Where did you live or plan to live, while your house is being dismantled and/or rebuilt?

3. If multple family household, how were the dismantlement/resettlement costs shared among the family members?
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Schools Y/N Hospitals/Health Facilities Y/N Roads
Other Y/N Other Y/N

4. Did you or will you have to borrow money, as a result of the project? Y/N
n If so, how much? USD/R From? Interest rate? ___ %
L] Who is responsible for paying back the debt?
L] What happens if you don’t pay back the money?
Conditions at Resettlement Site and Resettlement Costs
Conditions at Resettlement Site
1. Do you know anything about the resettlement site? Y/N
If “Yes,” go through questions below. If “No,” go to Questions 5 or 6 below.
2. Do you like the resettlement site? Y/N
] How far is the site from your former home? km
L] Do you consider the plot of land big enough (e.g,, is there enough space to grow vegetables, raise chickens or
other animals)? Y/N
L] Will moving to the relocation site affect your work (e.g, is it mote expensive to travel to work)? Y/N
If so, how?
" Are there job opportunities near the resettlement site? Y/N
n Will your children have to travel further to school and/ot change school? Y/N
How much further? km How do they get there?
Mote expensive now? Y/N If so, why?
Will any of your children have to stop school completely, as a result of the Project? Y/N
] For women. As a woman, will this resettlement affect you and your family/children? Y/N
If so, how?
3. Do you feel there is adequate access to services, such as:
Water Y/N Sanitation Y/N  Waste Disposal Y/N Electricity Y/N
Other Y/N Other. Y/N
4. Do you feel there is adequate access to facilities, such as:

Y/N
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6.

10.

What services and facilities would you like at the resettlement site? Note: For women residents especially, ask
about facilities that may suppott the raising of their children (e.g., playground/children centers or health facilities

for women, etc.).

Livelihood and Income Restoration Support

Note: Before asking these questions, explain what the Income Restoration Programme is.
Does your household earn more, less or the same as before you moved?

Circle one answer. More Less Same

If less than before, why?

Have you been told anything about livelihood support? Y/N

What have you been told?

Have you received any of this support? Y/N

If so, what?

Do you think this support is/will be helpful? Y/N

Why/Why not?

Do you think this support is/will be enough to maintain or increase the income you earned before you moved? Y/N

For BRTOs. Have you been told you will receive additional support (e.g, business transport loss)? Y/N

If so, what type of support/total?

Do you know the breakdown for this total? Y/N

Comments:

For vulnerable households. Have you been told you will get additional support? Y/N

If so, what type of support?

What support would you like to receive?

Are you participating in the Income Restoration Programme (IRP)? Y/N
Circle the IRP activities you have taken part in.
Self-help group Training Job placement Other

Are you confident participating in the IRP will restore your income to pre-project levels or above? Y/N

If no, why not?
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H. Miscellaneous

1. Do you/did you want to relocate? Y/N Why?
2. As a result of this project, you and your family’s living conditions will:
Cirele one. Improve Worsen Stay the same
3. Other comments? Note: For women residents especially, ask about the effects of this project on them and their children.
4. For people who are not happy with what they will receive and think their lives will be made worse off, do they plan to

complain or organize with their community? Y/N

WORKSHEET ONE:
Question 15 — Survey of Home/Structures.

Note: Explain to peaple that this is only a monitoring tool, and we are not the IRC or ADB.

Type and size of house: ....... m X...... m
plastic/leaf/thatch brick/concrete concrete Bamboo single/less than 1.5m
metal sheet/fibre cement plastic/leaf/used wood pole/wood  Concrete single over 1.5 stilts
Tile metal/fribre cement bamboo Tile brick ground/wood 1st floor
Concrete Wood Iron Wood all brick floors (state amount):
Soil
Note:
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Annex 3

Services at Resettlement Sites as of Initial Relocation
Date and December 2011

Relocation Relo Relocation Relocation
Date Dec 2011 Datc Dec 2011 ate Dec 2011 Date Dec 2011 Date Dec 2011
July 2010 May 2010 Aucust 2011 June 2010 Sept 2011
Water Pump 2 None New pond ~ Pump wells, Pump wells 3 Pump IRC installed None Yes, but
supply wells, functioning with poor but not wells, but a water tank HHs have
but wells, but water quality complaints  functioning ~complaints  and water to pay
complaints  do not and that most propetly. of poor machine in $39.52
of poor supply insufficient  were not HHs use quality carly 2011 to connect
quality enough quantity working private
water for all water
for all families connected
to their
house
Electricity None None None Some HHs ~ None HHs None Yes - IRC None Yes, but
connected, connected started to HHs
Charged $30 after connect charged
fee. HHs paying HHs in connection
later a deposit July 2011 fee of
reimbursed of $30 without $37.50.
$15 fees
Access Dirt Concrete Dirt Dirt None Concrete Dirt Dirt road Dirt Dirt
road road road road road road being  road better than  road road
to city being prepatred before
prepared because
IRC has
repaired it
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Address:

Email:
Website:

#55, Street 101

Sangkat Boueng Trabek, Khan Chamkarmorn,
Phnom Penh, Cambodia.

info@babcambodia.org
http://www.babcambodia.org



