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SWAT# # Soil#and#Water#Assessment#Tool#

TbEIA# # Transboundary#Environmental#and#Social#Impact#Assessment#
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EXECUTIVE-SUMMARY-AND-CONCLUSIONS-

INTRODUCTION-

The#Master# Plan# sets# forth# a# scenario# for# hydropower# development# in# the# Xe# Kong# basin# in#

which#hydropower#facilities#are#sited,#designed#and#operated#to#maintain#the#natural#functions#

of# the# Xe# Kong# River# in# a#manner# that# complies#with# the# Policy# on# Sustainable# Hydropower#

Development#decreed#by#the#Prime#Minister#on#January#12,#2015.# #The#Master#Plan#provides#a#

functional#definition#of#“sustainable#hydropower”#that#can#guide#future#planning#for#the#entire#

nation.# # An# “implementation# plan”# is# needed# because# the# Master# Plan# represents# a# radical#

change# in# the#way#hydropower#development#planning#and#approvals#are#currently#conducted.##

Currently,#the#process#for#hydropower#development#planning#and#approvals#is#driven#largely#by#

investor# initiative.# often# with# some# equity# participation# by# Électricité# du# Laos# (EDL).# # The#

project# developers# identify# potential# sites# and# project# parameters# and# then# apply# for# a#

Memorandum# of# Understanding# (MOU)# from# the# Ministry# of# Planning# and# Investment# (MPI)#

that# confers# an# exclusive# right# to# conduct# feasibility# studies# and# environmental# and# social#

impact# studies# for# a# project# at# that# site.# # The#Ministry# of# Planning# and# Investment# generally#

issues#such#MOUs#to#any#and#all#applicants#on#a#first#come,#first#served#basis.##Project#initiated#in#

this#way#go#through#an#assessment#and#approval#pipeline#that#eventually#leads#to#a#concession#

agreement# to# build,# own,# operate# and# then# transfer# the# project.# # At# no# stage# is# there# an#

assessment#or#decision#whether# the#proposed# site,# design#or#operations# are# the#best# ones,# or#

whether#they#satisfy#meaningful#principles#and#standards#for#hydropower#sustainability.##All#of#

the# technical#and# financial#analysis# is# conducted#by# the#developers#and# their#consultants#with#

some#degree#of#oversight#by#the#Ministry#of#Energy#and#Mines#(MEM)#and#Ministry#of#Natural#

Resources# and# Environment# (MoNRE).# # But,# these# ministries# lack# the# technical# capacity# to#

independently# review# the# technical# analysis# performed# by# the# developers,# and# the#means# to#

acquire#that#expertise.##The#Master#Plan#would#invert#this#process#by#giving#the#Government#of#

Lao#(GoL)#the#leading#role#in#determining#at#the#river#basin#scale#the#project#sites,#designs#and#

operations#on#which#it#wishes#have#developers#to#conduct#feasibility#studies.##This#modification#

to# current#practice#will# provide#major#benefits# to# the#GoL#and#private#developers# for# reasons#

discussed#in#this#Section#of#the#Master#Plan.#

#

THE-CURRENT-LEGAL-AND-INSTITUTIONAL-FRAMEWORK-FOR-HYDROPOWER-PLANNING,-APPROVAL-
AND-REGULATION-IN-LAO-PDR---

This# Section# outlines# how# hydropower# development# is# planned,# approved,# regulated# and#

monitored# under# existing# decrees,# laws,# regulations,# policies,# guidelines,# standard# forms# of#

agreement#and#institutional#practices#in#Lao#PDR.#!

Key!Requirements!of!the!Policy!on!Sustainable!Hydropower!Development!!

•! §5.1a)#The-Government#agencies#are#to#ensure#that#potential#negative# impacts#on#the#
environment#and#social#system#are#prevented#or#mitigated.#

#

•! §5.3b)#Project-developers#shall#prevent#and#mitigate#any#potential#risks#to#the#natural#
resources#and#the#environment#in#the#design,#construction#and#operation#stages.#

#
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•! §5.7# All- hydropower- projects# shall# undertake# a# comprehensive# Environmental# and#
Social# Impact#Assessment.# # For#any#project#with# large# transboundary# impacts,# the#EIA#

shall#include#a#cumulative#and#transboundary#impact#assessment.#

#

•! §5.7#The#environmental#and#social#impact#assessments#will#“include#a#risk-assessment#
over# the# entire# lifeHspan# of# the# [the]# project,# an# analysis- of- alternatives# for# project#
structure# and# locations,# including# the# noHproject# alternative,# lessons# learnt# from#

previous#projects,#and#cumulative#impacts#analysis#at#the#basin#and/or#subHbasin#levels.###

#

•! §5.7b# The# Department# of# Natural# Resources# and# Environmental# Policy# (DNREP)# of#

MoNRE# is# charged#with# the# responsibility# for# “ensuring# that# hydropower# projects# are#

fully#in#compliance#with#the#regulations#on#environmental#and#social#impact#assessment.###

#

•! §5.11#Natural-conserved-habitat#losses#due#to#hydropower#development#projects#shall#
be#avoided#and#mitigated#as#much#as#possible.#

#

•! §5.1a)#Use- of-water- for- ecological-maintenance# is# recognized# as# a# legitimate#water#
right.#

#

•! §5.1a)# Multiple# hydropower# projects# on# a# single# river# are# to# be# developed# in# an#

integrated#manner.#
#

•! §5.1a)#All#costs#associated#with#environmental#and#social#impact#avoidance,#mitigation,#
compensation#or# restoration# are# to# be# treated# as# project# expenses# to# be#borne#by# the#

project#developer.#

#

•! §5.# b# and# §5.2b# assigns# to# the# Ministry# of# Energy# and# Mines,# and# specifically# the#

Department-of-Energy-Policy-and-Planning-(DEPP)-the-lead-role#for#implementation#
of# the# policy# in# close# consultation# with# the# other# responsible# agencies# of# the#

Government# of# Lao# PDR.# # Responsible# agencies# are# to# develop# detailed# procedures,#

technical# guidelines,# supporting# decrees/regulations,# and/or# institutional# capacity#

building.#

#

•! §5.1a)# The# GoL# will# ensure# integrity,- accountability,- and- transparency# of#
hydropower# projects# through# compliance# monitoring,# reporting# and# information#

disclosure.##

#

•! §5.10# provides# that# “All# hydropower# development# project# shall# be# undertaken# on# the#

basis#of#transparency-and-openness.”###
#

•! §# 5.10a)# notes# that# the# ESIA# regulations# require# “public- disclosure- of- information#
related#to#the#project#development#and#their#social#and#environmental#impacts.##

#

•! §5.2#Stakeholders-are-to-be-included# in#the#process#of#planning,#implementation#and#
monitoring# of# projects.# # While# the# “stakeholders”# are# not# defined# explicitly,# the# term#
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apparently# includes# at# least# the# local# affected# peoples# and# government# officials.# # §5.8#

makes# clear# that# persons# subject# to# displacement# and# relocation# have# a# right# to#

consultation#and#as#“projectHaffected#persons#(PAPs).#

#

•! §5.1a)# and# §5.14# Existing- hydropower- projects# will# be# reviewed# to# ensure# that#
unsustainable# aspects# are# adequately# addressed# (i.e.,# projects# at# any# stage# of#

development,# including# those# for#which# feasibility# studies#have#been# conducted#under#

existing#MOUs#are#not#exempt#from#the#policy).#

Hydropower!Development!Planning!

Under# the# Electricity# Law# of# 2012,# the# MEM# is# responsible# for# developing# the# official#

governmental#plans#for#the#power#sector#for#approval#by#the#Prime#Minister,#but#the#law#does#

not# mandate# the# preparation# of# strategic# plans# at# the# river# basin# scale.# # Thus,# the# planning#

process# for# individual# projects# is# left# to# the# initiative# of# the# developers# rather# than# these#

government#agencies.##The#new#Water#Resources#Law#may#change#that,#as#discussed#below.!

The-steps-in-the-approval-process-for-hydropower-projects-include:-

•! A# prospective# developer# obtains# a# Memorandum# of# Understanding,# by# submitting# an#

application#to#the#“OneHStop#Service”#office#at#the#Ministry#of#Planning#and#Investment#

(MPI),##

o! After#the#MOU#is#signed#(valid#for#24Hmonths),#investors#are#required#to#deposit#

funds#depending#on#the#range#of#installed#capacity.###

o! The# MOU# confers# an# exclusive# right# to# conduct# a# feasibility# study,# subject# to#

approval# by# MEM,# including# social,# economic,# environmental,# technical# and#

financial# feasibility# aspects# of# a# hydropower# scheme# at# a# specified# site.# # The#

terms#of# the#MOU#also#require#an#environmental#and#social# impact#assessment#

(ESIA)#of#the#proposed#project.#

•! Following# the# signing# of# the#MOU,# the# developer# prepares# a# scoping# report# (SR)# and#

terms# of# reference# (TOR)# for# an# environmental# assessment.# # Requirements# for#

hydropower#developers# in# the#ESIA#process# include#assessment#of# the#potential# social#

and# environmental# impacts# and# measures# to# mitigate# the# impacts.# The# ESIA# must#

include#an#Environmental#and#Social#Management#and#Monitoring#Plan#(ESMMP).)

•! When# the# ESIA# and# FS# have# been# approved# by# MoNRE# and# MEM,# respectively,# a#

developer#can#apply#for#a#Project#Development#Agreement#(PDA).##This#is#a#commitment#

by#the#Government#of#Lao#that#the#proponent#can#undertake#the#additional#financial#and#

technical# preparations,# such# as# preliminary# site# work# (e.g.# building# roads),# for# a#

Concession#Agreement#(CA)#without#competition#by#others#for#that#site.###

o! The#rights#conferred#by#the#PDA#are#contingent#upon:#1)#the#approval#by#DEPP#

of#the#final#technical#feasibility#study,#2)#approval#by#MEM#of#the#grid#connection#

(if# the# project# is# to# connect# to# EDL’s# existing# grid),# 3)# the# approval# of# the#

economic#terms,#including#the#tariff#to#be#paid#by#EDL#and#4)#a#determination#by#
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the# GoL# that# the# proposed# project# satisfies# the# January# 12,# 2015# Policy# on#

Sustainable#Hydropower#Development.# #As#previously#noted,#however,# it# is#not#

specified# in# current# laws# or# policies# how# or# what# entity# makes# this#

determination.# # In#actual#practice,# there#has#not#been#an#explicit#determination#

with# respect# to# hydropower# projects# that# have# been# granted# PDAs# since# the#

Policy#was#decreed.#

o! During# the# PDA# mandate# period,# the# developers# negotiate# a# Power# Purchase#

Agreement# (PPA)# that# includes# firm# commitments# to# purchase# specified#

amounts#of#power#at#a#specified#price#(the#tariff).!

o! The#PPA#provides#the#assured#revenue#stream#that#is#essential#to#secure#the#debt#

financing# for# the# project,# and# may# also# be# necessary# to# firm# up# the# equity#

investments.# # These# arrangements# constitute# the# financial# package# for# the#

project.#

•! Finally,#the#project#developer#applies#for#a#Concession#Agreement-from#MPI.##Under#the#
CA,# the# developer# builds,# owns,# and# operates# the# hydropower# plant# for# a# specified#

concession#period,#which#can#range#from#25H40#years,#for#payments#of#royalties#and/or#

taxes#at#a#specified#annual#rate.##At#the#expiration#of#the#concession#period,#the#facility#is#

transferred#to#the#GoL#(Ministry#of#Energy#and#Mines)#to#own#and#operate.#

Under# the#Policy,# a# cumulative# impact#assessment# (CIA)#will#be# required# for#projects#on#river#

basis# in#which# other# hydropower# plants# are# located# or# planned.# # Cumulative# impacts# should#

include#not#only# impacts#on# the#biophysical# and# social# environments,#but# also# impacts#on# the#

financial# viability# of# other# investment# projects# that# could# be# affected# by,# for# instance,# the#

allocation#of#water#rights#to#the#hydropower#project.#Also,#under#the#new#Policy,#developers#and#

DNREP# is# required# to# take# account# of# transboundary# impacts.# # Any# project# that# captures#

sediment#that#would#otherwise#flow#across#international#boundaries#and#any#project#that#poses#

a#barrier#to#migratory#fish#should#be#assumed#to#have#such#transboundary#impacts.#

Compliance!with!the!Policy!on!Sustainable!Hydropower!Development!

Notably,#at#the#time#of#this#writing,#it#has#not#been#possible#to#ascertain#the#extent#to#which#

DNREP#requires# the#ESIAs# for#hydropower#projects# to#comply#with# the#new#requirements#set#

forth# in# the# Guidelines# for# Implementation# of# the# Policy# on# Sustainable# Hydropower#

Development# in# Lao# PDR,# because# DNREP# has# failed# to# respond# to# requests# to# review# these#

documents.#For#instance,#it#is#not#apparent#that#DNREP#has#implemented#the#requirements#for:#

•! A#risk#analysis#over#the#entire#life#span#of#the#project,##

•! An# analysis# of# alternatives# for# project# structure# and# locations,# including# a# noHproject#

alternative,#

•! Lessons#learned#from#previous#projects,##

•! Cumulative#impact#analysis##

•! A# meaningful# assessment# of# transboundary# impacts,# as# required# by# Section# 7# of# the#

Policy##

•! A#determination#whether#all#“potential#negative#impacts#on#the#environment#and#social#

system#can#be#prevented#and/or#mitigated”,#as#required#by#Section#4#of#the#Policy.###
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•! Openness,# transparency# and# information# disclosure”# as# the# basis# for# undertaking# all#

hydropower# projects# (Section# 10)# as# DNREP# continues# to# treat# ESIAs# as# confidential#

documents#that#are#the#property#of#the#developer.##

#

It#is#also#notable#that#at#no#stage#in#this#process#does#MoNRE#make#an#explicit#determination#of#

compliance#with# the# Policy# on# Sustainable# Hydropower# Development.# # Nor# has# it# articulated#

substantive# standards# or# criteria# for# making# that# determination.# Indeed,# there# are# no#

sustainability# criteria# specified# anywhere# in# the# existing# law.# # Nor# do# the# Guidelines# specify#

which#agency#is#to#promulgate#standards#or#criteria#to#implement#the#Policy.##As#a#consequence,#

the#compliance#with#the#decree#today#is#more#procedural#rather#than#substantive.###

#

If# the#ESIA#and#ESMMP#are#deemed#satisfactory,#MoNRE# issues#an#Environmental#Compliance#

Certificate;#if#not,#MoNRE#either#issues#requirements#for#revision#and#reHsubmission,#or#rejects#

the#project.# # The#ECC# is# valid# for#2H5#years# and# renewable# throughout# the# investment#period.##

Any#mitigation# requirements# imposed#by#DNREP#are# included# as# terms# and# conditions#of# the#

ECC.###

In#theory,#projects#can#be#rejected#because#of#substantial,#unavoidable#and#irremediable#social#

and# environmental# impacts# or# inconsistency# with# the# National# Environmental# Policy# and#

Strategic#Plan#of#MoNRE.# # In#practice#however,# rejection#of#projects# is# rare.# #DNREP#routinely#

approves#the#ESIA#on#the#basis#of#content#rather#than#quality#of#analysis.##If#it#deems#the#impacts#

to#be#unacceptably#large#or#believes#there#are#less#impactful#alternatives,#it#can,#and#sometimes#

does,#require#the#developer#to#incorporate#additional#mitigation#measures,#such#as#fish#passage#

facilities,#in#the#design#of#the#project.###

If#the#ECC#contains#conditions#for#project#approval,#failure#to#comply#can#result#in#revocation#or#

suspension# of# the# ECC# at# any# time# during# the# project# investment# period.# Two# rounds# of#

warnings# for#project#owners#to# fix#nonHcompliance#are# issued#by#MoNRE#before#revocation#or#

suspension#can#be#carried#out:#the#first#warning#is#for#90#days#and#the#second#is#for#60#days.#

Application!of!the!Water!Resources!Law!of!2017!

The#revised#Water#Resources#Law#of#2017#requires#the#developer#to#obtain#a#permit#for#the#

obstruction# and# impoundment# of#water# in# a# river.# # # It# is# not# clear#when# the# permit#must# be#

obtained#in#the#approval#process,#but#it#would#make#sense#for#this#to#occur#during#the#PDA#stage#

and#before#consideration#of#an#application#for#a#Concession#Agreement.# #The#water#use#permit#

confers# a# right# of# use,# ensuring# developers# that# their# projects# will# have# enough# water# for#

operation.#The#permit#is#expected#to#contain#certain#conditions#to#protect#the#interests#of#other#

water#users#on#the#same#river.###

#

The# GoL# has# indicated# its# intention# to# establish# a# river# system# coordination# plan# to# prevent#

conflicts#arising#from#water#rights#and#water#usage#across#multiple#hydropower#projects#and/or#

water# users.# # MoNRE,# in# coordination# with# relevant# local# administration,# is# responsible# for#

planning#of#river#basins#for#consideration#and#approval#by#higher#authorities.##This#planning#will#

include# a#River# System#Coordination#Plan# (RSCP),#which#will# aim# for# optimal# development# of#

river# basins# and# may# take# into# account# the# anticipated# number,# types# and# locations# of#

hydropower#projects,#potential#nonHpower#uses,#and#economic#factors.##
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Application!of!the!Forest!Protection!Regulations!

Development# of# hydropower# can# also# require# approvals# with# respect# to# any# impacts# on#

protected# forests,# conservation# forests# or# production# forests.# # For# such# areas# to# be# used# for#

reservoirs,#conversion#of#the#status#of#the#forest#must#be#approved#as#follows:##

1.! For# forests# administered# at# the# national# level,# approval#must# come# from# the# Standing#
Committee#of#the#National#Assembly#based#on#request#of#the#government,##

#

2.! For# forests# administered# at# the# district# level,# approval# must# National# Land#
Administration#in#agreement#with#the#Ministry#of#Agriculture#and#Forestry,#and##

#

3.! For# forests# administered# at# the# village# level,# approval#must# come# from# the# Provincial#
Administration# based# on# request# of# the# Provincial# Land# Administration# in# agreement#

with#the#Provincial#Department#of#Agriculture#and#Forestry##

#

The#main#requirement#for#approval#of#such#forest#areas#for#hydropower#projects#is#if#it#“creates#

optimal#benefits#to#the#country”#and#do#not#cause#severe#impacts#on#the#environment#(Decree#

on#Protection#Forest#2010,#Article#19,#Decree#on#Conservation#Forest#2015,#Article#25).##

CRITICAL- OUTSTANDING- ISSUES- IN- EXISTING- LEGAL- AND- INSTITUTIONAL- FRAMEWORK- AND-
PROPOSED-RESOLUTION-TO-FACILITATE-IMPLEMENTATION-OF-MASTER-PLAN--

The# existing# legal# and# institutional# framework# for# hydropower# planning,# approval# and#

regulation# leaves# unresolved# several# issues# that# are# critical# for# implementing# the# sustainable#

hydropower#Master#Plan.##!

What! are! the! Standards! and! Criteria! for! Determining! Sustainability! of! a! Hydropower!
Project?!

To#implement#the#Policy,#the#GoL#needs#a#set#of#functional#criteria#or#standards#or#attributes#of#

sustainability#which#can#be#applied#by#government#regulators#to#determine#the#locations,#scales,#

designs,#operations#and#timing#of#projects#for#which#it#will#accept#applications#for#construction,#

and# that# can# serve# as# a# checklist# for# developers# so# they# can# focus# their# feasibility# study#

investments# on# projects#with# confidence# that# they#will# qualify# for# approval.# # # The# Policy# and#

implementing# Guidelines# do# not# not# specifically# assigned# the# function# of# promulgating# the#

standards#and#criteria# is# to#any#particular#department#of# the#Government#of#Lao#PDR#that#are#

charged#with#implementing#the#Policy.##This#ambiguity#has#resulted#in#no#department#yet#taking#

that#responsibility.###

The# 2005# Policy# on# Sustainable# Hydropower# Development# is# the# closest# that# the# existing#

frameworks#comes#to#providing#a#substantive#definition,#which#is#affirmed#and#reiterated#in#the#

2015#version.##That#policy#states:#

- “ecological-sustainability-relies-upon-the-avoidance-of-irreversible-environmental-
- impacts-such-as-the-loss-of-biodiversity-or-disruption-of-ecological-cycles.”--#

Notably,# this# statement# focuses# on# ecosystem# processes# and# biodiversity# rather# than# a#more#

utilitarian#standard#such#as#maximizing#food#security#or#other#environmental#services.##What#it#

lacks,#however,#is#guidance#on#the#acceptable#levels#of#“avoidance”#or#protection.##Given#that#all#
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hydropower# projects# alter# the# natural# functions# of# rivers# to# a# greater# or# lesser# extent,# the#

question#for#sustainability#determinations#is:#how-much-alteration-is-too-much?-

The#answer#in#the#2015#guidelines#seems#to#be:#“as#little#as#possible”.##It#establishes#a#hierarchy#

of# strategies# to# cope# with# impacts.# # Avoidance# is# the# preferred# strategy,# followed# by#

minimization,# mitigation,# and# compensation# or# offsets# as# the# strategy# of# last# resort.# # It# also#

states#that#before#a#project#can#be#approved,#it#must#“ensure#.#.#.#that#potential#negative#impacts#

on#the#environment#and#social#[system]#can#be#prevented#and/or#mitigated”.##This#implies#that#

projects# that# cause# impacts# that# cannot# be# prevented# or#mitigated# cannot# be# approved.# # This#

possibility#is#not#just#theoretical:# #Section#5#of#the#Master#Plan#demonstrates#that#whereas#fish#

passage# around# and# through#dams#may# be#mitigatable,# in# some# cases# hydropower# reservoirs#

create#impacts#that#cannot#be#mitigated.#

To#assist#the#GoL#in#promulgating#principles#and#standards#for#determining#the#sustainability#of#

a#proposed#hydropower#project,#the#Master#Plan#in#Section#6#proposes#a#functional#definition#of#

“sustainable# hydropower”# in# terms# of# the# attributes# of# projects# that# counteract# their# most#

significant#impacts#on#the#physical#processes#of#rivers#that#sustain#their#ecosystems.##The#Master#

Plan#also#cites#guidance#from#the#International#Hydropower#Association,#the#Asian#Development#

Bank# and# the# International# Finance# Corporation# that# can# inform# the# GoL# in# adopting#

appropriate#principles#and#standards.#

How,!When,!and!Where!is!the!Determination!of!Sustainability!Made?!!

The# Policy# and# Guidelines# are# ambiguous# on# these# issues.# # # # On# the# one# hand,# the# MEM# is#

assigned# the# lead# responsibility# for# implementing# the# Policy# in# coordination# with# the# other#

agencies# (Article# 2).# # Overall# guidance# is# to# be# provided# by# an# InterHMinisterial# Committee#

formed# by# MEM.# # Under# the# Guidelines,# DEPP# “will# be# responsible# for# forging# effective#

implementation# of# this# policy# in# close# consultation# with# concerned# agencies# and# provinces#

(§2.2).# # On# the# other# hand,# DNREP# at# MoNRE# “is# responsible# for# ensuring# that# hydropower#

projects#are#fully#in#compliance#with#the#Environmental#Impact#Assessment#decree.# #So,#which#

entity#makes#the#call#on#“sustainability”,#under#what#standards#and#criteria,#and#at#what#stage#in#

the#process?#

Since#these#standards#are#at#the#very#heart#of#the#Policy,#MoNRE#

A#standing#task#force#under#the#InterHMinisterial#Committee#set#up#by#the#Policy#would#be#the#

appropriate#body#to#develop#the#principles#and#standards#for#approval#by#the#Committee#itself.###

we#suggest#that#they#be#issued#by#the#InterHMinisterial#Committee,#based#on#proposals#drafted#

by#MoNRE#as#the#agency#with#the#greatest#technical#expertise#on#the#relevant#issues.###

The#sustainability#principles#and#criteria#should#be#applied#at#two#phases.##(1)#In#the#future,#the#

Master#Plan#recommends#that#the#determination#of#environmental#sustainability#be#made#in#the#

process#of#preparing#a#basinHwide#hydropower#development#plan#that#is#specifically#oriented#to#

satisfy# standards# and# criteria# for# environmental# sustainability.# # Such# plans# will# identify# the#

projects#(sites,#designs#and#operations)#that#are#“preHqualified”#as#sustainable#and#that#will#be#

offered#to#investors#to#develop#and#propose#for#approval.###
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(2)#We# also# suggest# that# the# sustainability# determination# be# an# explicit# step# in# the# approval#

process#for#individual#projects#as#part#of#the#projectH#environmental#impact#assessment#process#

and# MoNRE# should# make# a# determination# that# the# principles# and# standards# are# met# as# a#

condition# to# issuing# an# Environmental# Compliance# Certificate# (ECC)# after# consultations# with#

stakeholders#as#contemplated#by#the#Policy#Guidelines.#

Processes!for!Stakeholder!Involvement!

The#usual#practice#today#limits#the#public#involvement#to#the#early#stages#and#does#not#include#

the#outputs#of#the#ESIA#or#ESMMP,#perhaps#because#MoNRE#continues#to#treat#those#documents#

as# the# confidential# property# of# the# developers,# which# is# inconsistent# with# the# express#

instructions#in#the#Policy.##This#should#be#rectified,#and#we#make#a#recommendation#on#how#to#

improve#stakeholder#involvement#in#the#following#section.! !!

What!are!the!Rights!and!Entitlements!Conferred!by!a!MOU,!a!PDA!or!an!ECC?!

One# of# the# most# important# issues# to# be# resolved# in# implementing# the# Policy# on# Sustainable#

Hydropower# Development# is:# What# rights# and# entitlements# are# conferred# on# a# hydropower#

developer# by# the# issuance# of# a#MOU# to# conduct# a# feasibility# study,# by# a# Project#Development#

Agreement,#or#by#an#Environmental#Compliance#Certificate#(ECC)?##Do#these#documents#confer#

any# promise# or# guarantee# that# the# project# will# ultimately# be# awarded# a# CA?# # This# is# of#

paramount#importance#because#it#affects#the#sustainability#determination#for#projects#that#have#

already# received# either# an# MOU# or# a# PDA,# which# includes# all# of# the# Xe# Kong# mainstream#

projects.###

Under#the#applicable#laws#and#regulations#in#Lao#PDR,#developers#that#have#received#an#MOU#or#

PDA# are# guaranteed# an# exclusive# franchise# to# conduct# feasibility,# environmental# impact,#

financial#viability#and#other# investigations#at#a#specific# site.# # If# these#studies#convince# the#GoL#

that#the#project#is#feasible#and#sustainable,#the#developer#has#an#exclusive#right#to#the#award#of#

a#CA#on#a#nonHcompetitive#basis.# #However,#the#MOUs#and#PDAs#do#not#provide#any#assurance#

that#the#GoL#will#decide#to#approve#the#project.##Projects#that#receive#an#ECC#on#the#basis#of#an#

ESIA#that#does#not#satisfy#the#new#requirements#in#the#Policy,#that#have#been#recited#above,#or#

that# does# not# include# an# explicit# finding# that# all# significant# environmental# impacts# will# be#

prevented# or# mitigated# are# not# eligible# for# a# CA.# # These# new# requirements# include# an#

assessment# of# cumulative# and# transboundary# impacts# and# assessment# of# siting,# design# and#

operational#alternatives.##Holding#an#MOU#or#a#PDA#does#not#waive#these#requirements.###

MODIFICATIONS-OF-CURRENT-PROCESS-NEEDED-TO-IMPLEMENT-THE-MASTER-PLAN-

As#described#above,#the#current#process#for#hydropower#development#planning#and#approvals#

in#Lao#PDR#is#driven#largely#by#investor#initiative,#with#some#oversight#by#the#Ministry#of#Energy#

and#Mines# and#other# relevant#ministries.# # The# role# of# the#Government# is# reactive# rather# than#

proactive.##Consequently,#development#occurs#in#a#rather#ad#hoc#manner,#without#consideration#

of# the#optimal#basinHscale#alternatives,#and#on# the#basis#of#procedural#compliance#rather# than#

substantive#standards.###

The#Sustainable#Hydropower#Master#Plan#for#the#Xe#Kong#Basin#illustrates#how#this#process#can#

be#improved#to#comply#with#the#Policy#on#Sustainable#Hydropower#Development#and#the#newly#
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revised#Water# Resources# Law.# # To# Implement# the#Master# Planning# approach,# the# GoL#would#

assume# a# proactive# role# in# determining# in# the# first# instance# what# facilities# it# wants# to# have#

studied# for# technical,# economic# and# environmental# feasibility.# # This#will# include# decisions# on#

sites,# scale,#designs,#operational#policies,# timelines,# and#mitigation# requirements.# #All#of# these,#

except#the#timeline,#will#be#set#forth#in#the#master#plans.###

In#addition# to# leading# to#more#sustainable#projects,# such#a# centralized#planning#approach#will#

also#provide#major#benefits#for#the#GoL#and#private#developers.##The#GoL#will#be#in#a#position#to#

define#a#set#of#projects#that#are#approvable#under#the#GoL’s#Policy#on#Sustainability#to#maximize#

energy# generation# at# a# lower# cost.# SystemHwide# planning# will# streamline# the# project#

development#process#because#some#of#the#early#studies#can#be#conducted#in#concert.#This#will#

save#money# in# the# long# run,# and# produce# valuable# information# that# will# reduce# some# of# the#

uncertainties#and#financial#risks#typically#associated#individual,#developerHdriven#projects.##The#

GoL# will# become# “the# master# of# its# own# house”# in# terms# of# the# sustainable,# economic#

development#of#its#water#resources#to#attain#the#highest#possible#benefits#for#the#people#of#Lao,#

now#and#for#future#generations.#

This#change#in#the#process#for#planning#and#approving#hydropower#projects#will#require#some#

modifications# in# the# existing# laws,# regulations# and# institutional# practices.# # This# subHsection#

makes#recommendations#for#the#modifications#that#will#be#needed#to#fully#implement#the#Policy#

on#Sustainable#Hydropower#Development#in#Lao#PDR.##

Recommendation- 1:- - The- Ministry- of- Energy- and- Mines- Should- Prepare- Basin[
Wide-Sustainable-Hydropower-Master-Plans-

DEPP# already# has# the# authority# and#mandate# to# develop# electricity# development# plans# at# the#

national#scale#(see#electricity#law).##However,#action#may#be#necessary#by#the#National#Assembly#

and/or#the#Prime#Minister#to#command#that#future#hydropower#development#occur#only#within#

the# framework# of# basinHscale# development# plans# the# lay# out# the# locations,# designs# and#

operational#policies#for#hydropower#projects.###

As#the#Master#Plan#illustrates,#the#main#challenges#in#developing#environmentally#sustainable#

hydropower#development#plans#entails#the#following#steps:#

1.! Survey# of# suitable# sites# for# hydropower# projects# in# terms# of# the# necessary# physical#
conditions.##These#are#topography,#hydrology#and#geology.#

2.! For#each#of#these#sites,#assess#the#effect#that#the#dams#and#reservoirs#would#have#on#
migratory# fish# and# on# endemic# resident# fish# species.# # Eliminate# or# assign# lower#

priority#to#those#sites#that#would#have#appreciable#adverse#impacts.#

3.! For# the# remaining# sites,# assess# designs# that# will# facilitate# sediment# discharge# and#
maximal#fishery#mitigation#measures.#

4.! Define# operational# policies# for# these# dams# that#maintain# a# semblance# of# the# natural#
flow#regime#that#is#conducive#to#the#maintenance#of#ecological#values.#

5.! Estimate#the#potential#power#output#from#these#projects.#
6.! Conduct#an#economic#costHbenefit#analysis#of#these#projects#to#assure#that#they#would#

produce#positive#net#economic#benefits.#

7.! Offer#the#best#performing#alternatives,#perhaps#in#rank#order,#to#the#private#investors#
through#a#public#tender.#
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When#these#steps#are#completed,#the#current#process#for#approval#of#the#individual#projects#in#

the#basinHwide#master#plan#would#be#implemented,#including#the#MOU,#FS,#ESIA,#and#CA#stages.##

All# of# these# stages#would# greatly# facilitated# by# the# technical#work# to# produce# the# basinHwide#

master# plan.# # But,# the# siteHspecific# process# would# be# conducted# at# more# definitive# level# of#

analysis#that#would#also#include#the#engineering#and#financial#aspects.###

If#the#GoL#decides#to#include#in#a#basinHwide#“master#plan”#a#project#that#already#has#received#a#

MOU#for#a# feasibility#study,#the#holder#of#that# franchise#will#be#eligible#to#enter# into#a#CA#on#a#

nonHcompetitive# (sole# source)# basis.# # For# projects# in# the# master# plan# that# are# not# under# an#

existing# MOU,# the# government# will# open# a# global# public# tender# to# accept# competitive#

applications#from#prospective#developers#to#undertake#feasibility#studies.##If#those#studies#prove#

positive,# and# the# project# is# deemed# to#meet# the# sustainability# criteria,# that# developer#will# be#

entitled#to#a#Concession#Agreement#to#construct#and#operate#the#project.##

Recommendation-2:--DNREP-Should-Fully-Implement-the-Instructions-in-the-Policy-
for- Social- and- Environmental- Impact- Assessments- and- Sustainability-
Determinations#

The# existing#mandates# are# sufficient# for# the# environmental# and# social# impact# assessment# and#

sustainability# determination.# # What# is# needed# is# full# compliance# with# these# existing# legal#

requirements,# particular# those# mandated# by# the# Policy# on# Sustainable# Hydropower#

Development# and# especially# with# respect# to# the# ESIA# process.# # Specifically,# the# following#

requirements#for#an#approvable#ESIA#should#be#enforced#by#DNREP:##

1.! a#risk#analysis#over#the#entire#life#span#of#the#project,##
2.! an#analysis#of# alternatives# for#project# structure#and# locations,# including#a#noHproject#

alternative,##

3.! lessons#learned#from#previous#projects,##
4.! cumulative#impact#analysis##
5.! an#assessment#of#transboundary#impacts#

Before# it# issues# an# Environmental# Compliance# Certificate,# DNREP# should# make# an# explicit#

finding# that# all# “potential# negative# impacts# on# the# environment# and# social# system# can# be#

prevented# and/or# mitigated”# by# the# project# as# designed# and# proposed.# # And# DNREP# should#

require# that# all# ESIA’s#be# available# for# review#and# comment#by# stakeholders,#Project#Affected#

Persons,# and# the#general#public# to# comply#with# the# instruction#of# the#Policy# that#hydropower#

projects#be#undertaken#on#the#basis#of#“openness,#transparency#and#information#disclosure”.##In#

sum,# implementation#of# the#Policy#on#Sustainable#Hydropower#Development#does#not# require#

new#laws,#it#just#requires#compliance#with#existing#laws.#

Recommendation-3:--Improve-Public-Involvement-in-the-Approval-Process-

The#Guidelines#for#the#Implementation#of#the#Policy#on#Sustainable#Hydropower#Development,#

the# regulations# on# environmental# and# social# impact# assessments,# and# the# regulations# on# the#

Initial#Environmental#Examination#call#for#stakeholder#consultations#and#public#participation#in#

the#process#of# approving#hydropower#projects.# # #These#authorities# recognize# that# stakeholder#

consultations# promote# sustainable# decisions# by# bringing# into# the# process# the# needs,# interests#

and# views# of# all# stakeholders.# Among# issues# of# concern# for# stakeholders# are# the# social# and#
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environmental# impacts,# environmental# and# social# monitoring# and# management# plans,#

mitigation#measures,#and#resettlement#plans.##

#

It# is# important# that# consultations# begin# before# any# major# decisions# are# made# and# continue#

throughout# construction# and#operation.#The#public# participation#will# be#most#meaningful# and#

effective#if#it#is#initiated#early#in#the#process#and#continued#to#the#end.##The#most#important#and#

useful#stage#will#be#as#soon#as#possible#after#the#initial#ESIA#and#ESMMP#have#been#completed#

and#before#an#ECC#and#SESO#are#issued.##At#this#stage,#MoNRE#and#the#developers#should#jointly#

convene# a# series# of# public# meetings# or# focus# group# sessions# with# the# PAPs# and# other#

stakeholders#to#brief#them#on#the#findings#in#the#ESIA#and#ESMMP,#to#answer#questions,#and#to#

gather#feedback.##This#engagement#will#be#much#more#useful#if#the#ESIA#includes#the#assessment#

of# alternatives# that# is# mandated# by# the# Guidelines# on# Implementation# of# the# Policy# on#

Sustainable#Hydropower#Development.##The#usual#practice#today#limits#the#public#involvement#

to# the# early# stages# and#does#not# include# the# outputs# of# the#ESIA#or#ESMMP,# perhaps#because#

MoNRE# continues# to# treat# those# documents# as# the# confidential# property# of# the# developers,#

which#is#inconsistent#with#the#express#instructions#in#the#Policy.##This#should#be#rectified.##

Key#aspects#for#preparation#plan#include:#

•! Formation#of#the#consultation/public#participation#teams#(the#core#team).#

•! Training# of# the# core,# including# principles# and# methodologies# for# effective#

consultations#including#grievance#mechanisms.#

•! Hiring#facilitators#or#providing#special#training#on#facilitation#to#the#core#team.#

•! Testing# of# approaches,# tools# and# techniques# to# be# used# in# the# consultation# plan.#

Different#tools#and#techniques#shall#be#required#for#different#stakeholders.##

•! Establishment# of# a# mechanism# for# stakeholders# to# raise# their# concerns# and#

suggested#solutions#throughout#the#project#life#circle.##The#GoL#and#developer#should#

implement#a#grievance#mechanism#to#be#responsive#to#any#concerns/#complaints#of#

stakeholders,# including# all# stakeholders# not# just# project# affected# people# and#

including#all#aspects#of#sustainability,#not#just#resettlement.##

#

Recommendation-4:---Establish-a-Funding-Mechanism-for-Sustainable-Hydropower-
Planning-in-Lao-PDR---

The#Master# Plan# provides# a# template# for# sustainable# hydropower# development# planning# that#

can#be#further#refined#for#the#Xe#Kong#Basin#and#propagated#in#the#other#river#basins#in#Lao#PDR#

and,# indeed,# throughout# the# Mekong# River# System.# # Implementing# such# Master# Plans# will#

require# the# Ministry# of# Energy# and# Mines# and# the# Ministry# of# Natural# Resources# and#

Environment# to# assume# a# more# proactive# role# in# the# process# of# identifying# suitable# sites,#

designing# the# projects,# and# defining# operational# policies# for# sustainable# projects.# Historically,#

the#hydropower#developers#have#initiated#and#financed#the#technical#studies#to#formulate#viable#

projects#and#assess# their#environmental#and#social# impacts,#with#some#degree#of#oversight#by#

these#Ministries.# # For# these#Ministries# to# assume# the# initiative# in# the# future#would# require# a#

substantial#investment#in#technical#capacity.###

#

It# is#not#realistic# to#expect#DEPP#undertake#the#technical#analysis#necessary#to#produce#basinH

wide#master#plans#to#guide#further#hydropower#development#and#implement#the#Policy#without#



Sustainable)Hydropower)Master)Plan)for)the)Xe)Kong)Basin)–)Volume'4)

ES—12!
!
!

the# financial# means# to# do# so.# # Therefore,# a# financing# mechanism# is# a# prerequisite# to#

implementation#of#this#new#approach.###

NHI# has# found# no# exact# model# from# other# settings# to# emulate# in# recommending# a# funding#

mechanism# for# the# sole# purpose# of# financing# sustainable,# basinH# or# systemHwide# hydropower#

planning.##The#best#approach#is#to#create#a#revolving#fund#that#would#be#initiated#with#an#initial#

infusion#of#funding#from#a#multiHdonor#trust#fund,#such#as#the#Asian#Development#Bank’s#(ADB)#

Asia# Pacific# Project# Preparation# Facility# (A3PF)# and# then# replenished# from# assessments# of#

projects#as#they#move#through#the#approval#process.####

One# of# the# ways# to# recapitalize# the# hydropower# planning# fund# is# to# collect# assessments# on#

projects#as#part#of#the#auctioning#process#for#feasibility#studies#of#selected#sites.#It#is#important#

that#the#funding#mechanism#be#strictly#managed#and#remains#dedicated#for#the#purpose#it#was#

set# up.# # Added# to# that# process# at# the# concession# agreement# stage#would# be# an# assessment# of#

funds# that#would# be# used# to# replenish# the# initial# fund,#which#would# then# be# used# for# further#

master#planning#on#another#basis.##This#would#establish#a#hydropower#planning#facility#that#can#

be#sustained#indefinitely.###

Fees# can# also# be# collected# at# the# end# of# the# auction# process# when# a# winning# bid# has# been#

awarded.# #This#example#is#used#in#Brazil,#Spain#and#elsewhere.# #Another#option#is#to#require#a#

resource# levy# or# impact# fee# as# part# of# the# concession# agreement.# # This# could# be# a# preferred#

source# for# replenishing# the# hydropower# planning# fund# in# cases# where# projects# are# under#

existing#MOU#and#developed#using#a#nonHcompetitive#bidding#process.##For#example,#under#the#

Draft# Concession# Agreement# for# the# Nam# Theun# II# (900# MW)# project# in# Lao# PDR,# the# GoL#

received# a# royalty#up# to#30%#of# gross# income#and# a#Resource#Levy#up# to#30%#of# net# income#

from#the#Nam#Theun#2#Electricity#Consortium#(NTEC).###Such#a#resource#levy#could#be#placed#on#

new#projects#and#the#money#used#to#fund#the#planning#for#the#next#tier#of#projects#in#the#Master#

Plan,#and#contribute# to# initiatives# to#restore#or#mitigate#social#and#environmental# impacts.# # In#

addition,#Srinivasan#(2013)#suggests#“As#part#of#a#memorandum#of#understanding#or#agreement#

signed#between#the#developer#and#the#government,#the#government#fund#might#earn#warrants#

or#equity#in#the#project.##These#warrants#could#be#sold#at#financial#close”#(pg.#4).###

Recommendation- 5:- Adapt- the- Laws- and- Procedures- for- Public- Tenders- and-
Competitive-Bidding-for-Implementation-of-the-Master-Plan--

The#Master#Plan#for#Sustainable#Hydropower#Development#in#Xe#Kong#River#Basin#is#the#first#of#

its#kind# in#Lao#PDR.# # It#provides#an#approach# for# the#Government#of#Laos# to#assess#and#select#

hydropower#development#options#in#advance#of#entertaining#proposals#from#private#developers#

(or# public# developers# such# as# EDL# or# EDLHGen).# # Projects# that# the# GoL# finds# to# be# the# best#

options# in# terms#of# location,#design#and#operations#would# then#be#offered# to# the#hydropower#

developers#under#a#public#tender#on#a#schedule#that#meets#the#power#and#revenue#goals#of#the#

GoL,#using#a#government#managedHbidding#process.###

As# Section# 7# of# the#Master# Plan# shows,# there# are# five# projects# that# are# deemed# to# satisfy# the#

sustainability#criteria#proposed#in#Section#6#that#are#already#under#study#with#existing#MOUs#or#

PDAs.##These#MOUs#and#PDAs#confer#on#the#holders#an#exclusive#right#to#develop#these#projects#

on# a# nonHcompetitive# basis# in# the# event# that# the# Government# of# Lao# ultimately# selects# these#
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projects# for# construction,# as# the# Master# Plan# recommends.# # Therefore,# the# competitive#

procurement#process#described#below#would#not#apply#to#these#projects.##

Some#skepticism#has#been#expressed#about# the#practicality#of#applying#competitive#bidding#to#

select#investors#to#construct#projects#selected#by#the#GoL.#The#approach#recommended#in#here#

does#not#propose#that.# #Instead#it#is#only#the#selection#of#a#developer#to#undertake#a#feasibility#

study# that# would# be# conducted# through# competitive# bidding.# # If# that# developer# succeeds# in#

demonstrating# the# feasibility# of# the# project# and# in# satisfying# the# sustainability# standards,# it#

would# have# an# exclusive# and# soleHsource# right# to# a# concession# agreement# to# build,# own# and#

operate#the#project#for#the#concession#period.##

NHI# believes# that# the# current# laws# and# procedures# for# procurement# through# competitive#

bidding# can# be# adapted# to# also# perform# well# for# the# selection# of# investors/developers# to#

undertake# the# projects# identified# in# the# Master# Plan# as# sustainable# by# adapting# the# twoHtier#

process#described#on#pages#56#of#this#Implementation#Section.##This#might#be#done#as#follows:#

When# the#Ministry# of# Energy# and#Mines#wishes# to#move# ahead#with# a# feasibility# study# for# a#

project#identified#in#the#Master#Plan,#it#will#invite#submission#of#expressions#of#interest#through#

the#usual#announcement#process#and#also#actively#outreach#to#potential# investors/developers.##

Rather# than# provide# a# complete# statement# of# the# specifications# for# the# invited# project,# MEM#

would# invite# bidders# to# propose# technical# details# for# the# project# that# conform# with# the#

specifications# in# the#Master#Plan#as# to#project# location,#design#and#operations.#Bidders#submit#

offers# without# specifying# the# price.# # What# will# be# awarded# initially# through# the# competitive#

bidding#process#is#not#a#concession#agreement#to#build#the#project,#but#an#MOU#to#proceed#with#

a#fullHfledged#feasibility#study#that#goes#well#beyond#the#preHfeasibility#or#reconnaissance#level#

of#analysis#that#produced#the#Master#Plan.####

After# evaluating# and# ranking# the# submission,# MEM# will# engage# in# negotiations# with# the# top#

ranked#bidders#on#the#project#details.# #The#technical#and#quality#requirements#set# forth# in#the#

initial#specifications#and#criteria#may#be#modified#as#a#result#of#these#negotiations#(Ministry#of#

Finance#2004,#Article#11).###

Bids#are#evaluated#on#the#basis#of#technical#merit#and#the#capabilities#and#performance#record#

of#the#bidders.##In#the#absence#of#any#responsive#bid,#MEM#will#review#the#designs#and#technical#

specifications#and#decide#whether#to#make#any#revision#before#reHbidding.#

# #
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ບດົສງັເຂບ ແລະ ຂ ໍ້ສະຫລບຸ 

 

ພາກສະເຫນ ີ

ແຜນແມບ່ດົນີໍ້ ໄດໍ້ສໍ້າງຮບູແບບການພດັທະນາພະລງັງານໄຟຟໍ້າໃນອາ່ງຮບັນ  ໍ້າເຊກອງ ເຊີ່ ງເຂ ່ ອນໄຟຟໍ້ານ  ໍ້າຕກົ

ໄດໍ້ຮບັການຈດັວາງ, ອອກແບບ ແລະ ດ  າເນນີການ ເພ ່ ອຮກັສາຫນໍ້າທ່ີທາງທ  າມະຊາດ ຂອງແມນ່  ໍ້າເຊກອງ 

ໃຫໍ້ສອດຄອ່ງກບັ ດ  າລດັຂອງນາຍກົລດັຖະມນົຕກີຽ່ວກບັ ການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ ສະບບັ

ລງົວນັທ່ີ 12 ມງັກອນ 2015. ແຜນແມບ່ດົດ ັງ່ກາ່ວໄດໍ້ໃຫໍ້ຄ  ານຍິາມກຽ່ວກບັ"ພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ" 

ເຊີ່ ງສາມາດເປັນແນວທາງ ໃນການວາງແຜນການໃນອະນາຄດົສ  າລບັປະເທດຊາດ. "ແຜນການຈດັຕ ັໍ້ງ

ປະຕບິດັ" ແມນ່ຈ  າເປັນເນ ່ອງຈາກວາ່ແຜນແມບ່ດົດ ັງ່ກາ່ວສະແດງເຖງີ ການປຽ່ນແປງຢາ່ງເຫລກີເຊີ່ ງໃນການ

ວາງແຜນການ ແລະການອະນມຸດັການພດັທະນາເຂ ່ ອນໄຟຟໍ້ານ ໍ້ າຕກົ ໃນປະຈບຸນັຂະບວນການສ  າລບັການວາງ

ແຜນການ ແລະການອະນມຸດັການພດັທະນາພະລງັງານໄຟຟໍ້ານ ໍ້ າຕກົສວ່ນໃຫຍແ່ມນ່ການລເິລີ່ ມຈາກນກັລງົທຶນ 

ເຊີ່ ງມກັຈະມສີວ່ນຮວ່ມຈາກລດັວສິະຫະກດິໄຟຟໍ້າລາວ (EDL). 

ນກັພດັທະນາໂຄງການລະບສຸະຖານທ່ີທ່ີມຄີວາມສາມາດເປັນໄປໄດໍ້ ແລະອງົປະກອບຕາ່ງໆຂອງໂຄງການ, 

ແລະຫລງັຈາກນ ັໍ້ນ ກ ່ສະເຫນຂີ  ບດົບນັທ ກຄວາມເຂົໍ້າໃຈ ຈາກກະຊວງແຜນການ ແລະການລງົທ ນ ເພ ່ ອ

ດ  າເນນີການສຶກສາຄວາມເປັນໄປໄດໍ້ ແລະການສຶກສາຜນົກະທບົທາງດໍ້ານສິ່ ງແວດລໍ້ອມແລະສງັຄມົ ໃນ

ສະຖານທ່ີດ ັງ່ກາ່ວ. ກະຊວງແຜນການ ແລະການລງົທ ນຈະໃຫໍ້ບດົບນັທ ກຄວາມເຂົໍ້າໃຈບນົພ ໍ້ນຖານຜູໍ້ໃດມາ

ກອ່ນໄດໍ້ກອ່ນ ໂຄງການຕາ່ງໆທ່ີລເິລີໍ້ມດໍ້ວຍວທີິການດ່ງັກາ່ວ ໂດຍຜາ່ນຂະບວນການການປະເມນີຜນົ ແລະ

ຮບັຮອງຈະນ  າໄປສູ ່ສນັຍາສ  າປະທານເພ ່ ອສໍ້າງ, ເປັນເຈົໍ້າຂອງ, ດ  າເນນີການແລະໂອນໂຄງການດ ັ່ງກາ່ວ ເຊີ່ ງ

ໃນຂ ັໍ້ນຕອນໃດກ ່ບ ່ ມ ີການປະເມນີ ຫລ ຕດັສິນໃຈວາ່ ແມນ່ ສະຖານທ່ີໃດ, ການອອກແບບ ຫລ  ການດ າເນນີ

ງານໃດຈະດທ່ີີສດຸ ຫລ  ວາ່ຈະເປັນໄປຕາມຫລກັການ ແລະມາດຕະຖານທ່ີມຄີວາມຫມາຍສ  າລບັການພດັທະນາ

ພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົຫລ ບ ່ . ການວເິຄາະທາງດໍ້ານເຕັກນກີ ແລະ ການເງນິແມນ່ດ  າເນນີ ໂດຍຜູໍ້

ພດັທະນາ ແລະ ທ່ີປຶກສາຂອງພວກເຂົາເຈົໍ້າ ໂດຍໄດໍ້ຮບັການຄວບຄມຸບາງລະດບັຈາກ ກະຊວງພະລງັງານ

ແລະ ບ ່ ແຮ ່(ກພຮ) ແລະ ກະຊວງຊບັພະຍາກອນທ  າມະຊາດ ແລະ ສິ່ ງແວດລໍ້ອມ (ກຊສ). ແຕບ່ນັດາ

ກະຊວງດ ັງ່ກາ່ວ ຍງັຂາດຄວາມສາມາດທາງດໍ້ານວຊິາການເພ ່ ອກວດກາ ການວເິຄາະດໍ້ານວຊິາການໂດຍນກັ

ພດັທະນາ ແລະ ວທີິການເພ ່ ອໃຫໍ້ໄດໍ້ຄວາມຊຽ່ວຊານດ ັງ່ກາ່ວ ແຜນແມບ່ດົນີໍ້ຈະປ່ຽນຂະບວນການນີໍ້ໂດຍ 

ລດັຖະບານ ສປປລາວ ຈະເຮັດການຕດັສິນໃຈໃນ ລະດບັອາ່ງຮບັນ  ໍ້າເພ ່ ອອະນມຸດັໂຄງການ ໂດຍອີງຕາມ

ປດັໃຈດໍ້ານທ່ີຕ ັໍ້ງຂອງເຂ ່ ອນ, ການອອກແບບ, ການດ  າເນນີງານ, ທ່ີລດັຖະບານຢາກໃຫໍ້ມກີານດ  າເນນີການສ ກ

ສາຄວາມເປັນໄປໄດໍ້ ການປປັງຸວທີິການໃນປະຈບຸນັຈະໃຫໍ້ຜນົປະໂຫຍດໃຫຍຫ່ລວງຕ ່ ກບັລດັຖະບານ ແຫງ່ 

ສປປ ລາວ ແລະ ຜູໍ້ພດັທະນາເອກະຊນົ ດໍ້ວຍເຫດຜນົທ່ີໄດໍ້ອະທິບາຍໃນພາກນີໍ້ຂອງແຜນແມບ່ດົ 
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ກອບນຕິກິ  າ ແລະສະຖາບນັເພ ່ ອການວາງແຜນ, ການອະນມຸດັ ແລະ ການຄວບຄມຸ 
ໂຄງການພດັທະນາພະລງັງານໄຟຟໍ້າ ໃນ ສປປ ລາວ 

ພາກນີໍ້ສະເຫນ ີກຽ່ວກບັການວາງແຜນ, ອະນມຸດັ, ຄວບຄມຸ ແລະຕິດຕາມກວດກາ ການພດັທະນາ

ພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົ ຕາມນະໂຍບາຍ, ກດົຫມາຍ, ດ  າລດັ, ລະບຽບການ, ບດົແນະນ  າ, ຮບູແບບ

ມາດຕະຖານຂອງສນັຍາ ແລະການປະຕິບດັດໍ້ານສະຖາບນັໃນ ສປປລາວ. 

 

ຂ ໍ້ກ  ານດົຫ ກັໃນນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ 

§5.1a) ຂະແຫນງການຕາ່ງໆຂອງລດັ ຕໍ້ອງຮບັປະກນັວາ່ຜນົກະທບົທາງລບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະ ສງັຄມົໄດໍ້
ຮບັການຫລີກຫລຽ່ງ ຫລ ຫ ຼຸດຜອ່ນ. 

 

•§5.3b) ຜູໍ້ພດັທະນາໂຄງການຈະຕໍ້ອງຫລກີຫລຽ່ງ ແລະຫ ຼຸດຜອ່ນຄວາມສຽ່ງທ່ີອາດເກດີຂຶໍ້ນກບັ

ຊບັພະຍາກອນທ  າມະຊາດ ແລະ ສະພາບແວດລໍ້ອມ ໃນການອອກແບບ, ການກ ່ສໍ້າງ ແລະການປະຕບິດັງານ. 

 

§5.7 ໂຄງການພະລງັງານໄຟຟໍ້າທງັຫມດົຈະຕໍ້ອງປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົທ່ີສມົບນູ

ແບບ. ສ  າລບັບນັດາໂຄງການທ່ີມຜີນົກະທບົຂໍ້າມແດນ, EIA ຄວນປະກອບມກີານປະເມນີຜນົກະທບົສະສມົ 

ແລະ ຜນົກະທບົຂໍ້າມແດນ. 

 

§5.7 ການປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົຈະ “ລວມເອົາການປະເມນີຄວາມສຽ່ງສ  າລບັທກຸໆຂ ັໍ້ນ

ຕອນຂອງໂຄງການ, ທາງເລ ອກສ  າລບັໂຄງລາ່ງພ ໍ້ນຖານ ແລະ ທ່ີຕ ັໍ້ງ ນບັທງັທາງເລ ອກ ບ ່ ມ-ີໂຄງການ, 

ບດົຮຽນທ່ີທອດຖອນໄດໍ້ຈາກໂຄງການທ່ີຜາ່ນມາອຶ່ ນໆ ແລະການວເິຄາະຜນົກະທບົສະສມົ ໃນລະດບັອາ່ງຮບັນ  ໍ້າ 

ຫລ  ອາ່ງຮບັນ  ໍ້າຍອ່ຍ. 

 

•§5.7b ກມົປະເມນີຜນົກະທບົ ສິ່ ງແວດລໍ້ອມ ແລະ ສງັຄມົ ຂອງ ກຊສ ຮບັຜິດຂອບກຽ່ວກບັການ 

"ຮບັປະກນັວາ່ບນັດາໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົ ປະຕບິດັຕາມລະບຽບການກຽ່ວກບັການປະເມນີຜນົກະທບົຕ ່

ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົຢາ່ງເຕັມສວ່ນ”. 

 

• §5.11 ຄວາມເສັຍຫາຍທ່ີເກດີຈາກການພດັທະນາພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົຕ ່ ກບັທ່ີຢູອ່າໄສທາງອະນລຸກັຄວນ

ໄດໍ້ຮບັການຫ ີກລໍ້ຽງ ແລະຫ ຼຸດຜອ່ນໃຫໍ້ຫ າຍເທ່ົາທ່ີເປັນໄປໄດໍ້. 
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§5.1a) ການນ  າໃຊໍ້ນ ໍ້ າສ  າລບັການບ  າລງຸຮກັສາລະບບົນເິວດວທິະຍາແມນ່ເປັນທ່ີຮບັຮບັຮູໍ້ ແລະເປັນສດິທ່ີ

ຖ ກຕໍ້ອງຕາມກດົຫມາຍ. 

 

•§5.1a) ໂຄງການພະລງັງານໄຟຟໍ້າຫ າຍໆໂຄງການໃນແມນ່ ໍ້ າດຽວຕໍ້ອງໄດໍ້ຮບັການພດັທະນາແບບປະສມົ

ປະສານ. 

 

•§5.1a) ຄາ່ໃຊໍ້ຈາ່ຍທງັຫມດົທ່ີກຽ່ວຂໍ້ອງກບັການຫລກີລໍ້ຽງ, ການຫ ຼຸດຜອ່ນ, ການຊດົເຊຍີ ຫ  ການຟ ໍ້ນຟ ູຜນົ

ກະທບົດໍ້ານສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ ແມນ່ຖ ວາ່ເປັນຄາ່ໃຊໍ້ຈາ່ຍຂອງໂຄງການ ແລະ ຈະໄດໍ້ຮບັການຈາ່ຍ 

ໂດຍຜູໍ້ພດັທະນາໂຄງການ. 

 

§5. b ແລະ §5.2b ມອບໃຫໍ້ກະຊວງພະລງັງານແລະບ ່ ແຮ ່(MEM), ແລະໂດຍສະເພາະແມນ່ ກມົ 

ນະໂຍບາຍ ແລະ ແຜນການພະລງັງານ (DEPP) ພາລະບດົບາດເປັນຜູໍ້ນ  າໃນການຈດັຕ ັໍ້ງປະຕິບດັນະໂຍບາຍ

ດ ັງ່ກາ່ວ ໂດຍການປຶກສາຫາລ ຢາ່ງໃກໍ້ຊດິກບັຂະແຫນງການອ ່ ນໆຂອງລດັ. ຂະແຫນງການທ່ີມຄີວາມ

ຮບັຜິດຊອບດ ັງ່ກາ່ວຈະຕໍ້ອງພດັທະນາລະບຽບການລະອຽດ, ຄ  າແນະນ  າດໍ້ານເຕັກນກີ, ລດັຖະດ  າລດັ/ລະບຽບ

ການ ແລະ/ຫ   ການສໍ້າງຄວາມອາດສາມາດຂອງສະຖາບນັ. 

 

•§5.1a) ລດັຖະບານລາວຈະຮບັປະກນັຄວາມສມົບນູ, ຄວາມຮບັຜິດຊອບ ແລະຄວາມໂປງ່ໃສຂອງບນັດາ

ໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົໂດຍຜາ່ນການຕດິຕາມກວດກາການຈດັຕ ັໍ້ງປະຕບິດັຕາມ, ການລາຍງານ ແລະການ

ເປີດເຜີຍຂ ໍ້ມນູຂາ່ວສານ. 

 

§5.10 ອະທິບາຍວາ່ "ໂຄງການພດັທະນາເຂ ່ ອນໄຟຟໍ້າທງັຫມດົຈະຕໍ້ອງໄດໍ້ຮບັການປະຕບິດັບນົພ ໍ້ນຖານຄວາມ

ໂປງ່ໃສ ແລະ ເປີດເຜີຍ". 

 

•§ 5.10a) ລະບວຸາ່ລະບຽບ ESIA ຕໍ້ອງມ ີ"ການເປີດເຜີຍຂ ໍ້ມນູກຽ່ວບການພດັທະນາໂຄງການ ແລະຜນົ

ກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມແລະ ສງັຄມົ ໃຫໍ້ສາທາລະນະ”. 

 

§5.2 ພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງຕໍ້ອງມສີວ່ນຮວ່ມໃນຂະບວນການວາງແຜນ, ການຈດັຕ ັໍ້ງປະຕິບດັແລະ

ຕດິຕາມໂຄງການ. ໃນຂະນະທ່ີ "ພາກສວ່ນທ່ີກຽ່ວຂໍ້ອງ" ຍງັບ ່ ໄດໍ້ຖ ກກ  ານດົຢາ່ງຊດັເຈນ, ເປັນທ່ີຈະແຈ ໍ້ງວາ່ 

ຢາ່ງຫນໍ້ອຍ ພາກສວ່ນດ ັງ່ກາ່ວປະກອບດໍ້ວຍປະຊາຊນົທ່ີໄດໍ້ຮບັຜນົກະທບົແລະ ຂະແຫນງການຕາ່ງໆທ່ີ

ກຽ່ວຂໍ້ອງຂອງລດັໃນທໍ້ອງຖິ່ນ.  

 

§5.8 ລະບຢຸາ່ງຈະແຈ ໍ້ງວາ່ບກຸຄນົທ່ີຖ ກ ຍກົຍໍ້າຍຈດັສນັ ແລະ ຍບັຍໍ້າຍ ມສີດິທິໃນການປຶກສາຫາລ  ແລະເປັນ 

"ບກຸຄນົທ່ີໄດໍ້ຮບັຜນົກະທບົ (ທ່ີຖ ກກະທບົ). 
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•§5.1a) ແລະ§5.14 ລະບວຸາ່ບນັດາໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົທ່ີມຢີູ ່ຈະໄດໍ້ຮບັການທບົທວນຄ ນເພ ່ ອຮບັປະກນັ

ວາ່ລກັສະນະບ ່ ຍ ນຍງົຂອງບນັດາໂຄງການດ ັງ່ກາ່ວໄດໍ້ຮບັການແກໍ້ໄນຢາ່ງເຫມາະສມົ (ຫມາຍຄວາມວາ່ ບນັດາ

ໂຄງການຢູໃ່ນຂ ັໍ້ນຕອນຂອງການພດັທະນາໃດຫນຶ່ ງ, ລວມທງັບນັດາໂຄງການທ່ີໄດໍ້ເຮັດການສຶກສາຄວາມເປັນ

ໄປໄດໍ້ ພາຍໃຕໍ້ ຂ ໍ້ບດົບນັທ ກຄວາມເຂົໍ້າໃຈ MoU ທ່ີມຢີູແ່ລໍ້ວ ກ ່ຈະບ ່ ມກີານຍກົເວັໍ້ນຈາກນະໂຍບາຍດ່ງັກາ່ວ). 

 

ການວາງແຜນການພດັທະນາພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົ 

ພາຍໃຕໍ້ກດົຫມາຍໄຟຟໍ້າ ປີ 2012, ກະຊວງພະລງັງານ ແລະບ ່ ແຮ ່ມຄີວາມຮບັຜິດຊອບໃນການສໍ້າງ

ແຜນການຂອງຂະແຫນງພະລງັງານ ເພ ່ ອອະນມຸດັຈາກລດັຖະບານ ແຫງ່ ສປປ ລາວ, ແຕກ່ດົຫມາຍບ ່ ໄດໍ້ກ  າ

ນດົການສໍ້າງແຜນຍດຸທະສາດໃນລະດບັອາ່ງຮບັນ ໍ້ າ. ດ ັງ່ນ ັ ໍ້ນຂະບວນການວາງແຜນແມນ່ອງີໃສກ່ານສະເຫນີ

ຂອງນກັລງົທ ນເປັນລາຍໂຄງການ, ເຊີ່ ງບ ່ ແມນ່ອງີຕາມຂະແຫນງການຂອງລດັ. ເຖງີຢາ່ງໃດກ ່ຕາມ, ກດົຫມາຍ

ວາ່ດໍ້ວຍນ  ໍ້າ ແລະຊບັພະຍາກອນນ  ໍ້າ ອາດປຽ່ນແປງວທີີການວາງແຜນການດ ັງ່ກາ່ວ ດ ັງ່ທ່ີໄດໍ້ອະທິບາຍຂໍ້າງລຸມ່

ນີໍ້: 

ຂ ັໍ້ນຕອນໃນຂະບວນການອະນມຸດັໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົລວມມ:ີ 

• ຜູໍ້ພດັທະນາຍ ່ ນໃບຄ  າຮໍ້ອງໃຫໍ້ຫໍ້ອງການ "One-Stop Service" ,ກະຊວງແຜນການແລະການລງົທຶນ 

ເພ ່ ອຂອ ບດົບນັທ ກຄວາມເຂົໍ້າໃຈ (MoU).  

o ຫລງັຈາກເຊັນບດົບນັທ ກຄວາມເຂົໍ້າໃຈ, ເຊີ່ ງມອີາຍ ຸ24 ປີ, ນກັລວົທ ນຕໍ້ອງໄດໍ້ວາງເງນີ

ຄ  ໍ້າປະກນັ ເຊີ່ ງຂ ໍ້ນກບັຂະຫນາດຂອງກ  າລງັຕິດຕ ັໍ້ງ, 

o ບດົ MOU ມອບສດິທິພິເສດໃຫໍ້ຜູໍ້ລງົທ ນ ດ  າເນນີການສກຶສາຄວາມເປັນໄປໄດໍ້, ເຊີ່ ງຕໍ້ອງໄດໍ້

ຮບັການອະນມຸດັຈາກ MEM, ລວມທງັ ຄວາມເປັນໄປໄດໍ້ທາງດໍ້ານສງັຄມົ, ເສດຖະກດິ, 

ສິ່ ງແວດລໍ້ອມ, ຕກັນກີ ແລະການເງນິ ຂອງໂຄງການໄຟຟໍ້າ ຢູໃ່ນສະຖານທ່ີໃດຫນຶ່ ງ. ຂ ໍ້ກ  າ

ນດົຂອງ MoU ຍງັລວມມ ີການປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມແລະສງັຄມົ (ESIA) 

ຂອງໂຄງການທ່ີໄດໍ້ສະເຫນ.ີ 

• ຫລງັຈາກການລງົນາມໃນ MOU, ຜູໍ້ພດັທະນາ ຈະກຽມບດົລາຍງານກຽ່ວກບັການກ  ານດົຂອບເຂດ 

(SR) ແລະ ເງ  ່ອນໄຂການອໍ້າງອງີ (TOR) ສ  າລບັການປະເມນີຜນົກະທບົດໍ້ານສິ່ ງແວດລໍ້ອມ ແລະ

ສງັຄມົ. ເງ  ່ອນໄຂສ  າລບັຜູໍ້ພດັທະນາໄຟຟໍ້າໃນຂະບວນການ ESIA ລວມມກີານປະເມນີຜນົກະທບົ

ທາງດໍ້ານສງັຄມົ ແລະສິ່ ງແວດລໍ້ອມທ່ີອາດເປັນໄປໄດໍ້ ແລະມາດຕະການເພ ່ ອຫ ຼຸດຜອ່ນຜນົກະທບົ. 

ESIA ຕໍ້ອງມແີຜນການຄຸໍ້ມຄອງ ແລະຕດິຕາມສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ (ESMMP). 
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• ເມ  ່ອ ESIA ແລະ FS ໄດໍ້ຮບັອະນມຸດັໂດຍ ກຊສ ແລະ ກພບ, ຜູໍ້ພດັທະນາ ສາມາດຮໍ້ອງຂ  

ເອກະສານຂ ໍ້ຕກົລງົການພດັທະນາໂຄງການ (PDA). ນີໍ້ແມນ່ຄວາມມຸງ່ຫມ ັໍ້ນ ຂອງລດັຖະບານ ສປປ 

ລາວ ວາ່ໂຄງການທ່ີສ  າເຫນ ີສາມາດດ  າເນນີການກະກຽມທາງດໍ້ານການເງນິ ແລະ ເຕັກນກິເພ່ີມເຕີມ

ເຊ່ັນ:ວຽກງານກ ່ສໍ້າງເບ ໍ້ອງຕ ົໍ້ນ (ຕວົຢາ່ງ:ການສໍ້າງຖະຫນນົຫນົທາງ), ສ  າລບັສນັຍາສ  າປະທານໂດຍບ ່

ມກີານແຂງ່ຂນັຈາກຄນົອ ່ ນໆສ  າລບັສະຖານທ່ີດ ັງ່ກາ່ວ. 

o ສດິທິຕາ່ງໆທ່ີໄດໍ້ຮບັຈາກ PDA ແມນ່ຂ ໍ້ນກບັ 1) ການການອະນມຸດັຈາກ ກມົແຜນການ 

ແລະນະໂຍບາຍພະລງັງານ ກຽ່ວກບັການສກຶສາຄວາມເປັນໄປໄດໍ້ທາງດໍ້ານເຕັກນກິຂ ັໍ້ນສດຸ

ທໍ້າຍ 2) ການອະນມຸດັຂອງ ກພບ ກຽ່ວກບັ ການເຊ ່ ອມຕ ່ ຕາຂາ່ຍໄຟຟໍ້າ (ຖ ໍ້າແມນ່ໂຄງການ

ເຊ ່ ອມຕ ່ ກບັຕາຂາ່ຍໄຟຟໍ້າທ່ີມຢີູຂ່ອງ ບ ລສິດັໄຟຟໍ້າລາວ), 3) ການອະນມຸດັ ຂອງເງ  ່ອນໄຂ

ທາງເສດຖະກດິ, ລວມທງັລາຄາທ່ີຈະຕໍ້ອງຈາ່ຍໃຫໍ້ ບ ລສິດັໄຟຟໍ້າລາວ ແລະ 4) ການ

ຕດັສິນໃຈໂດຍ ລດັຖະບານ ແຫງ່ ສປປ ລາວ ວາ່ໂຄງການທ່ີສະເຫນສີອດຄອ່ງກບັ

ນະໂຍບາຍການພດັທະນາໄຟຟໍ້າແບບຍ ນຍງົແບບຍ ນຍງົ (ສະບບັລງົວນັທ່ີ 12 ມງັກອນ 

2015). ເຖງີຢາ່ງໃດກ ່ຕາມ, ກດົຫມາຍ ຫ  ນະໂຍບາຍໃນປະຈບຸນັຍງັບ ່ ໄດໍ້ກ  ານດົໄວໍ້ວາ່ ແມນ່

ພາກສວນ່ໃດຈະເປັນຜູໍ້ເຮັດການຕດັສນິໃຈດ ັງ່ກາ່ວ ຫລ  ດໍ້ວຍວທີິໃດ. ໃນພາກປະຕບິດັຕວົຈງິ

ຍງັບ ່ ມກີານຕດັສນິໃຈຢາ່ງຊດັເຈນກຽ່ວກບັໂຄງການໄຟຟໍ້າທ່ີໄດໍ້ຮບັອະນຍຸາດ PDA ນບັ

ຕ ັໍ້ງແຕໄ່ດໍ້ມນີະໂຍບາຍດ ັງ່ກາ່ວ. 

o ໃນຊວ່ງໄລຍະເວລາຂອງ PDA, ຜູໍ້ພດັທະນາຈະເຈລະຈາສນັຍາຊ ໍ້ໄຟຟໍ້າ (PPA) ເຊິ່ ງ

ປະກອບມຄີ  າຫມ ັໍ້ນສນັຍາການຊ ໍ້ໄຟຟໍ້າໃນລາຄາທ່ີກ  ານດົໄວໍ້ (ລາຄາ). 

o PPA ໃຫໍ້ກະແສລາຍຮບັທ່ີແນນ່ອນ ທ່ີຈ  າເປັນເພ ່ ອຮບັປະກນັການຈດັຫາເງນິກູໍ້ຢ ມຂອງ

ໂຄງການ ແລະອາດຈະມຄີວາມຈ  າເປັນໃນການເຮັດໃຫໍ້ການລງົທຶນມຄີວາມຫມ ັໍ້ນຄງົຂ ໍ້ນ. ຂ ໍ້

ຕກົລງົດ ັງ່ກາ່ວຖ ເປັນຊຸດການເງນິສ  າລບັໂຄງການ. 

• ໃນທ່ີສດຸ ຜູໍ້ພດັທະນາໂຄງການສາມາດ ສະເຫນຂີ ສນັຍາສ  າປະທານ (CA) ຈາກ ກະຊວງແຜນການ 

ແລະການລງົທ ນ (MPI). ພາຍໃຕໍ້ CA, ນກັພດັທະນາຈະ ກ ່ສໍ້າງ, ເປັນເຈົໍ້າຂອງ ແລະດ  າເນນີງານ

ພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົໃນໄລຍະເວລາທ່ີໄດໍ້ຮບັສ  າປະທານ, ຊຶ່ ງສາມາດມອີາຍຕຸ ັ ໍ້ງແຕ ່25-40 ປີ 

ພໍ້ອມກບັ ຊ  າລະຄາ່ພາກຫລວງ ແລະ/ຫ   ພາສ ີຕາມອດັຕາປະຈ  າປີທ່ີໄດໍ້ກ  ານດົໄວໍ້. ເມ  ່ອຫມດົອາຍສຸ  າ

ປະທານ, ເຂ ່ ອນໄຟຟໍ້າຈະຖ ກໂອນໃຫໍ້ລດັຖະບານ ແຫງ່ ສປປ ລາວ (ກະຊວງພະລງັງານ ແລະບ ່

ແຮ)່ ເພ ່ ອເປັນເຈົໍ້າຂອງ ແລະດ  າເນນີງານຕ ່ ໄປ. 
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ພາຍໃຕໍ້ນະໂຍບາຍດ ັງ່ກາ່ວ, ຕໍ້ອງໄດໍ້ເຮັດການປະເມນີຜນົກະທບົສະສມົ (CIA) ສ າລບັໂຄງການຕາ່ງໆໃນອາ່ງ

ຮບັນ  ໍ້າ ເຊີ່ ງມໂີຄງການພະລງັງານໄຟຟໍ້າອ ່ ນໆຢູ່ແລໍ້ວ ຫລ ກ  າລງັມແີຜນຈະສໍ້າງ. ການປະເມນີຜນົກະທບົສະສມົ 

ຄວນປະກອບມກີານປະເມນີບ ່ ສະເພາະ ແຕຜ່ນົກະທບົຕ ່  ສະພາບແວດລໍ້ອມທາງຊວີະພາບ ແລະສງັຄມົເທ່ົານ ັໍ້ນ

, ແຕຍ່ງັຕໍ້ອງມກີານປະເມນີຜນົກະທບົຕ ່ ຄວາມສາມາດດໍ້ານການເງນິຂອງໂຄງການລງົທຶນອ ່ ນໆ ເຊ່ັນ ສດິໃນ

ການນ  າໃຊໍ້ນ  ໍ້າຂອງບນັດາໂຄງການດ ັງ່ກາ່ວ. ພໍ້ອມກນັນ ັໍ້ນ ພາຍໃຕໍ້ນະໂຍບາຍດ ັງ່ກາ່ວ, ຜູໍ້ະພດັທະນາ ແລະ 

ກມົນະໂຍບາຍ ຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ຕໍ້ອງຄະນ ງເຖງີຜນົກະທບົຂໍ້າມແດນລະຫວາ່ງ

ຊາດ. ໂຄງການໃດທ່ີກກັເກບັກະກອນ ເຊີ່ ງໄຫ ຜາ່ນເຂດແດນສາກນົ ແລະໂຄງການໃດກ ່ຕາມທ່ີເປັນອປຸະສກັຕ ່

ການອບົພະຍບົຂອງປາຄວນຖ ວາ່ມຜີນົກະທບົຂໍ້າມແດນດ ັງ່ກາ່ວ. 

ຄວາມສອດຄອ່ງກບັນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ 

ໃນຂະນະທ່ີຂຽນບດົລາຍງານນີໍ້ DESIA ຍງັບ ່ ສາມາດໃຫໍ້ຄວາມຫມ ັໍ້ນໃຈວາ່ໃນລະດບັໃດວາ່ ກມົ

ນະໂຍບາຍ ຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ຮຽກຮໍ້ອງໃຫໍ້ ໂຄງການພດັທະນາພະລງັງານ

ໄຟຟໍ້າ ປະຕບິດັຕາມ ຂ ໍ້ກ  ານດົທ່ີສ  າຄນັໃນບດົແນະນ  າການປະຕບິດັນະໂຍບາຍການພດັທະນາພະລງັງານ

ໄຟຟໍ້າແບບຍ ນຍງົໃນສປປລາວ, ເນ ່ອງຈາກວາ່ ກມົດ່ງັກາ່ວບ ່ ໄດໍ້ໃຫໍ້ຄ າຕອບກບັຄ າຮໍ້ອງຂ ໃຫໍ້ທບົທວນ

ເອກະສານເຫລ່ົານີໍ້. ຕວົຢາ່ງ, ບ ່ ເປັນທ່ີຈະແຈ ໍ້ງວາ່ ກມົດ່ງັກາ່ວໄດໍ້ຈດັຕ ັໍ້ງປະຕິບດັ ຂ ໍ້ກ  ານດົສ  າລບັ: 

1. ການວເິຄາະຄວາມສຽ່ງໃນຕະລອດໄລຍະເວລາທງັຫມດົຂອງໂຄງການ, 

2. ການວເິຄາະທາງເລ ອກສ  າລບັໂຄງສໍ້າງ ແລະ ສະຖານທ່ີ ຂອງໂຄງການ, ລວມທງັທາງເລ ອກທ່ີບ ່ ມ ີ

ໂຄງການ, 

3. ບດົຮຽນທ່ີໄດໍ້ມາຈາກບນັດາໂຄງການທ່ີຜາ່ນມາ, 

4. ການວເິຄາະຜນົກະທບົສະສມົ 

5. ການປະເມນີຜນົກະທບົຂໍ້າມແດນ, ຕາມຂ ໍ້ກ  ານດົ ໃນພາກ 7 ຂອງນະໂຍບາຍຄວາມຍ ນຍງົດ ັວ່ກາ່ວ, 

6. ການຕດັສິນໃຈວາ່ "ຜນົກະທບົທາງລບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ ທ່ີສາມາດຫລກີຫລຽ່ງ ຫ  ຫ ຼຸດຜອ່ນ

ໄດໍ້" ຕາມຂ ໍ້ກ  ານດົໃນພາກ 4 ຂອງນະໂຍບາຍດ ັງ່ກາ່ວ. 

7. ຄວາມເປີດກວໍ້າງ, ຄວາມໂປງ່ໃສ ແລະການເປີດເຜີຍຂ ໍ້ມນູ" ທ່ີເປັນພ ໍ້ນຖານສ  າລບັການດ  າເນນີງານ

ໂຄງການໄຟຟໍ້າທງັຫມດົ (ພາກ 10) ອາດຍໍ້ອນວາ່ ກມົດ ັງ່ກາ່ວ ຍງັສ ບຕ ່ ຖ  ESIAs ເປັນເອກະສານລບັທ່ີ

ເປັນຊບັສນິຂອງຜູໍ້ພດັທະນາ. 

ນອກນ ັໍ້ນ ຍງັສງັເກດເຫັນວາ່ໃນປະຈບຸນັ ກຊສກ ຍງັບ ່ ໄດໍ້ມກີານກ  ານດົຄວາມສອດຄອ່ງກບັນະໂຍບາຍການ

ພດັທະນາໄຟຟໍ້າແບບຍ ນຍງົຢາ່ງຈະແຈ ໍ້ງ ແລະກ ່ຍງັບ ່ ທນັມກີານລະບມຸາດຕະຖານຫ  ເງ  ່ອນໄຂທ່ີສ  າຄນັສ  າລບັ

ການຕດັສນິໃຈດ ັງ່ກາ່ວ. ຍງັບ ່ ມມີາດຕະຖານສ  າລບັການກ  ານດົຄວາມຍ ນຍງົໃນກດົຫມາຍທ່ີມຢີູແ່ລໍ້ວ. ນອກນ ັໍ້ນ
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ບດົແນະນ  າ ຍງັບ ່ ໄດໍ້ຊີໍ້ບອກວາ່ອງົການໃດທ່ີຈະອອກກ  ານດົມາດຕະຖານຫລ ເງ  ່ອນໄຂ ເພ ່ ອຈດັຕ ັໍ້ງປະຕບິດັ

ນະໂຍບາຍຄວາມຍ ນຍງົດ ັງ່ກາ່ວ. ດ ັງ່ນ ັ ໍ້ນການປະຕບິດັຕາມນະໂຍບາຍດ ັງ່ກາ່ວ ແມນ່ມລີກັສະນະຂະບວນການ

ຫລາຍກວ່າ ສາລະສ  າຄນັ. 

 

ຖໍ້າ ESIA ແລະ ESMMP ເປັນທ່ີພ ໃຈ, ກຊສ ຈະອອກໃບຢັໍ້ງຢ ນສິ່ ງແວດລໍ້ອມ; ຖໍ້າບ ່ ເປັນທ່ີພ ໃຈ ກຊສ ຈະ

ອອກຂ ໍ້ກ  ານດົສ  າລບັການທບົທວນ ແລະຍ ່ ນຄ ນ ຫ  ປະຕເິສດໂຄງການ. ECC ແມນ່ມຜີນົສກັສດິ 2-5 ປີ 

ສາມາດຕ ່ ອາຍໄຸດໍ້ ໃນຕະຫ ອດໄລຍະເວລາຂອງການລງົທຶນ. ຂ ໍ້ກ  ານດົການຫ ຼຸດຜອ່ນຜນົກະທບົແມນ່ຈະຖ ກລະບຸ

ເຂົໍ້າໃນເງ  ່ອນໄຂຂອງ ECC. 

ໃນທາງທິດສະດ ີໂຄງການສາມາດຖ ກປະຕເິສດ ເນ ່ອງຈາກຜນົກະທບົດໍ້ານສງັຄມົແລະສິ່ ງແວດລໍ້ອມທ່ີບ ່

ສາມາດຫ ີກເວັໍ້ນໄດໍ້, ບ ່ ສາມາດແກໍ້ໄຂໄດໍ້ ຫ  ບ ່ ສອດຄອ່ງກບັນະໂຍບາຍດໍ້ານສິ່ ງແວດລໍ້ອມແລະແຜນຍດຸທະສາດ

ຂອງ ກຊສ. ເຖງີຢາ່ງໃດກ ່ຕາມ, ໃນພາກປະຕບິດັ ການປະຕເິສດໂຄງການແມນ່ຫາຍາກ. DESIA ມກັຈະ

ຮບັຮອງ ESIA ບນົພ ໍ້ນຖານຂອງເນ ໍ້ອໃນຫ າຍກວ່າຄນຸນະພາບຂອງການວເິຄາະ. ຖໍ້າເຫັນວາ່ຜນົກະທບົທ່ີບ ່

ສາມາດຍອມຮບັໄດໍ້ເປັນຂະຫນາດໃຫຍ ່ຫ  ເຊ ່ ອວາ່ມທີາງເລ ອກທ່ີມຜີນົກະທບົຫນໍ້ອຍລງົ, ກ ່ສາມາດເຮັດໄດໍ້ 

ແລະບາງຄ ັໍ້ງກ ່ໃຫໍ້ຜູໍ້ພດັທະນາ ຕ ່ ມມາດຕະການຫ ຼຸດຜອ່ນເພ່ີມເຕີມເຊ່ັນ: ສິ່ ງອ  ານວຍຄວາມສະດວກໃນການ

ເຄ ່ ອນຍໍ້າຍຂອງປາ ໃນການອອກແບບໂຄງການ. 

ຖໍ້າ ECC ບນັຈເຸງ  ່ອນໄຂສ  າລບັ ການອະນມຸດັໂຄງການ, ການລ ົໍ້ມແຫລວໃນການປະຕບິດັຕາມ ສາມາດມຜີນົ

ໃນການເຮັດໃຫໍ້ ECC ຖ ກຍກົເລີກ ຫ  ຢດຸໄດໍ້ ໃນຊວ່ງການລງົທຶນຂອງໂຄງການ. ຈະມກິານແຈ ໍ້ງເຕ ອນສອງ

ຄ ັໍ້ງ ສ  າລບັເຈົໍ້າຂອງໂຄງການໃນການແກໍ້ໄຂຂ ໍ້ບກົພອ່ງ ເຊີ່ ງແຈ ໍ້ງໂດຍ MONRE ກອ່ນທ່ີຈະຖ ກໂຈະ ຫລ 

ຍກົເລີກ: ຄ  າເຕ ອນຄ ັໍ້ງທ  າອດິແມນ່ 90 ວນັ ແລະທີສອງແມນ່ 60 ວນັ. 

ການຂ ອະນຍຸາດການນ  າໃຊໍ້ນ  ໍ້າ ພາຍໃຕໍ້ກດົຫມາຍນ  ໍ້າ ແລະຊບັພະຍາກອນນ  ໍ້າປີ 2017 

ກດົຫມາຍນ  ໍ້າ ແລະຊບັພະຍາກອນນ ໍ້ າສະບບັປບັປງຸປີ 2017 ໄດໍ້ກ  ານດົໃຫໍ້ນກັພດັທະນາຂ ໃບອະນຍຸາດ

ການນ  າໃຊໍ້ນ  ໍ້າ. ຍງັບ ່ ຊດັເຈນເທ ່ ອວາ່ຈະຕໍ້ອງຂ ໃບອະນຍຸາດດ ັງ່ກາ່ວໃນຊວ່ງເວລາໃດໃນຂະບວນການອະນມຸດັ

ການພດັທະນາພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົ, ແຕຈ່ະເປັນການສມົເຫດສມົຜນົ ຖໍ້າຫາຕໍ້ອງຂ ໃບອະນຍຸາດການນ  າໃຊໍ້

ນ  ໍ້າດ ັງ່ກາ່ວໃນລະຫວາ່ງຂ ັໍ້ນຕອນຂອງ PDA ແລະ ກອ່ນການພິຈາລະນາຄ  າຮໍ້ອງຂ ສນັຍາສ  າປະທານ (CA). 

ໃບອະນຍຸາດນ  າໃຊໍ້ນ  ໍ້າມອບສດິການນ  າໃຊໍ້ນ  ໍ້າ, ຮບັປະກນັໃຫໍ້ຜູໍ້ພດັທະນາວາ່ໂຄງການຂອງພວກເຂົາຈະມນີ ໍ້ າ

ພຽງພ ສ  າລບັການດ  າເນນີງານ. ໃບອະນຍຸາດຄາດວາ່ຈະມເີງ  ່ອນໄຂສະເພາະໃດຫນຶ່ ງເພ ່ ອປກົປໍ້ອງ

ສດິຜນົປະໂຫຍດຂອງຜູໍ້ນ  າໃຊໍ້ນ ໍ້ າອ ່ ນໆໃນແມນ່ ໍ້ າດຽວກນັ. 
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ລດັຖະບານແຫງ່ ສປປ ລາວ ໄດໍ້ສະແດງຄວາມຕ ັໍ້ງໃຈທ່ີຈະສໍ້າງແຜນການລະບບົການປະສານງານໃນແມນ່  ໍ້າ 

ເພ ່ ອປໍ້ອງກນັຂ ໍ້ຂດັແຍງ່ທ່ີອາດເກດີຂ ໍ້ນຈາກສດິທິນ  ໍ້າ ແລະ ການນ  າໃຊໍ້ນ ໍ້ າ ໃນບນັດາໂຄງການພະລງັງານໄຟຟໍ້າ 

ແລະ/ຫ  ຜູໍ້ໃຊໍ້ນ ໍ້ າຕາ່ງໆ. ໂດຍການປະສານສມົທບົກບັອງົການຄຸໍ້ມຄອງທໍ້ອງຖິ່ນທ່ີກຽ່ວຂໍ້ອງ, ກຊສ ມຄີວາມ

ຮບັຜິດຊອບໃນການວາງແຜນຄຸໍ້ມຄອງອາ່ງຮບັນ ໍ້ າ ເພ ່ ອການພິຈາລະນາ ແລະອະນມຸດັຈາກການນ  າຂ ັໍ້ນສງູ. 

ການວາງແຜນນີໍ້ຈະປະກອບມແີຜນການປະສານງານລະບບົນ ໍ້ າ (River System Coordination Plan or 

RSCP), ເຊິ່ ງແນໃສກ່ານພດັທະນາອາ່ງຮບັນ  ໍ້າໃຫໍ້ເກດີປະໂຫຍດສງູສດຸ ແລະ ຄ  ານ ງເຖງີຈ  ານວນ, ປະເພດ

ແລະ ສະຖານທ່ີຂອງໂຄງການໄຟຟໍ້າ, ການນ  າໃຊໍ້ນ  ໍ້າທ່ີບ ່ ແມນ່ພະລງັງານໄຟຟໍ້າ ແລະປດັໄຈດໍ້ານເສດຖະກດິ. 

ການຂ ອະນຍຸາດການນ  າໃຊໍ້ປາ່ໄມ ໍ້ຕາມລະບຽບການກຽ່ວກບັປາ່ສະຫງວນ, ປາ່ປໍ້ອງກນັ ແລະປາ່ຜະລດິ 

ຕໍ້ອງມກີານຂ ອະນມຸດັການນ  າໃຊໍ້ ປາ່ສະຫງວນ, ປາ່ປໍ້ອງກນັ ແລະປາ່ຜະລິດ ຖໍ້າຫາກການພດັທະນາ

ພະລງັງານໄຟຟໍ້າມຜີນົກະທບົຕ ່ ກບັປາ່ປະເພດຕາ່ງໆດ່ງັກາ່ວ. ການຂ ອະນມຸດັແມນ່ມຄີ ດ ັງ່ຕ ່ ໄປນີໍ້: 

1. ສ  າລບັປາ່ໄມ ໍ້ທ່ີຄຸໍ້ມຄອງໃນລະດບັຊາດ, ຕໍ້ອງໄດໍ້ຮບັການການອະນມຸດັຈາກຄະນະປະຈ  າສະພາແຫງ່

ຊາດ ຕາມຄ  າສະເຫນຂີອງລດັຖະບານ, 

2. ສ  າລບັປາ່ໄມ ໍ້ທ່ີຄຸໍ້ມຄອງໃນຂ ັໍ້ນເມ  ອງ, ຕໍ້ອງໄດໍ້ຮບັການອະນມຸດັຈາກ ອງົການຄຸໍ້ມຄອງທ່ີດນິແຫງ່ຊາດ

ຕາມການສະເຫນຂີອງ ກະຊວງກະສກິ  າ ແລະປາ່ໄມ ໍ້, 

3. ສ  າລບັປາ່ໄມ ໍ້ທ່ີຄຸໍ້ມຄອງໃນຂ ັໍ້ນບໍ້ານ, ຕໍ້ອງໄດໍ້ຮບັການອະນມຸດັ ຈາກອງົການປກົຄອງແຂວງໂດຍອງີ

ຕາມການສະເຫນ ີຂອງອງົການຄຸໍ້ມຄອງທ່ີດນິແຂວງ ຕາມການເຫັນດຂີອງພະແນກກະສກິ  າ ແລະປ່າໄມ ໍ້ແຂວງ. 

ຂ ໍ້ກ  ານດົຕ ົໍ້ນຕ ສ  າລບັການອະນມຸດັພ ໍ້ນທ່ີປາ່ໄມ ໍ້ສ  າລບັການພດັທະນາໂຄງການໄຟຟໍ້າ ແມນ່ຖ ໍ້າຫາກວາ່

ໂຄງການດ ັງ່ກາ່ວສາມາດ "ສໍ້າງຜນົປະໂຫຍດສງູສດຸຕ ່ ປະເທດຊາດ" ແລະ ບ ່ ກ ່ ໃຫໍ້ເກດີຜນົກະທບົທ່ີຮໍ້າຍແຮງຕ ່

ສິ່ ງແວດລໍ້ອມ (ດ  າລດັວາ່ດໍ້ອວຍປາ່ປໍ້ອງກນັ 2010, ມາດຕາ 19, ດ  າລດັວາ່ດໍ້ວຍປາ່ສະຫງວນ 2015, 

ມາດຕາ 25 ). 
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ປະເດັນທ່ີພ ົໍ້ນເດ່ນັໃນກອບກດົຫມາຍ ແລະນຕິກິ  າທ່ີມຢີູ ່ແລະ ຂ ໍ້ສະເຫນວີທີິການແກໍ້ໄຂ
ເພ ່ ອຈດັຕ ັ ໍ້ງປະຕບິດັແຜນແມບ່ດົ. 

ຍງັມປີະເດັນທ່ີຕໍ້ອງໄດໍ້ແກໍ້ໄຂໃນກອບກດົຫມາຍ ແລະສະຖາບນັທ່ີມຢີູ ່ສ  າລບັການວາງແຜນ, ການອະນມຸດັ 

ແລະການຄວບຄມຸໂຄງການພດັທະນາພະລງັງານໄຟຟໍ້າ ເພ ່ ອຈດັຕ ັໍ້ງປະຕບິດັແຜນແມບ່ດົທ່ີມຄີວາມຍ ນຍງົ. 

ແມນ່ຫຍງັທ່ີເປັນມາດຕະຖານ ແລະເງ ່ອນໄຂໃນການກ  ານດົຄວາມຍ ນຍງົຂອງໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົ 

ເພ ່ ອຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍຄວາມຍ ນຍງົດ ັງ່ກາ່ວ, ລດັຖະບານຕໍ້ອງກ  ານດົເງ  ອນໄຂ ຫ  ມາດຕະຖານ ຫ  ຄນຸ

ລກັສະນະຂອງຄວາມຍ ນຍງົ ເຊີ່ ງສາມາດນ  າໃຊໍ້ໂດຍຫນວ່ຍງານທ່ີກຽ່ວຂໍ້ອງຂອງລດັຖະບານ ໃນການກ  ານດົ

ສະຖານທ່ີ, ຂະຫນາດ, ການອອກແບບ, ການດ  າເນນີງານ ແລະເວລາຂອງໂຄງການ ທ່ີສາມາດຮບັໃບຄ  າຮໍ້ອງ

ເພ ່ ອການກ ່ສໍ້າງ ແລະ ທ່ີສາມາດໃຫໍ້ເປັນລາຍການກວດສອບສ  າລບັຜູໍ້ພດັທະນາ ເພ ່ ອໃຫໍ້ພວກເຂົາເຈົໍ້າສາມາດ

ສມຸການລງົທຶນໃສການສກຶສາຄວາມເປັນໄປໄດໍ້ຂອງໂຄງການ ດໍ້ວຍຄວາມຫມ ັໍ້ນໃຈວາ່ພວກເຂົາຈະມເີງ  ່ອນໄຂ

ໃນການພິຈາລະນາ ແລະອະນມຸດັ. ນະໂຍບາຍ ແລະບດົແນະນ  າການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍດ ັ່ງກາວ ບ ່ ໄດໍ້

ມອບຫມາຍຫນໍ້າທ່ີສະເພາະໃຫໍ້ກມົກອງໃດໃນການກ  ານດົມາດຕະຖານ ແລະເງ  ່ອນໄຂ ເຊີ່ ງຄວາມບ ່ ຈະແຈ ໍ້ງ

ດ ັງ່ກາ່ວເຮັດໃຫໍ້ຂາດພາກສວ່ນທ່ີຈະມຄີວາມຮບັຜິດຊອບນີໍ້.   

ນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ ປີ 2005 ເປັນກອບທ່ີໃກໍ້ຽງທ່ີສດຸ ໃນກອບທ່ີ

ມຢີູ ່ເພ ່ ອໃຫໍ້ຄ  ານຍິາມທ່ີມເີນ ໍ້ອໃນ ເຊິ່ ງໄດໍ້ຢ ນຢນັ ແລະຍ  ໍ້າຄ ນໃນດ  າລດັ ປີ 2015. ນະໂຍບາຍດ ັງ່ກາ່ວລະບຸ

ວາ່: 

"ຄວາມຍ ນຍງົດໍ້ານນເິວດວທິະຍາແມນ່ອີງໃສກ່ານຫລີກລໍ້ຽງຜນົກະທບົດໍ້ານສິ່ ງແວດລໍ້ອມທ່ີບ ່ ສາມາດຢໍ້ອນກບັ

ໄດໍ້ເຊ່ັນ: ການສນູເສຍຊີວະນາໆພນັ ຫ  ການຢດຸສະງກັຂອງວງົຈອນນເິວດວທິະຍາ" 

ຖະແຫ ງການນີໍ້ເນັ ໍ້ນໃສຂ່ະບວນການຂອງລະບບົນເິວດ ແລະຊວີະນາໆພນັ ຫ າຍກວາ່ມາດຕະຖານການນ  າໃຊໍ້ 

ເຊ່ັນ ເພ່ີມຄວາມຫມ ັໍ້ນຄງົສງູສດຸດໍ້ານສະບຽງອາຫານຫ  ການບ ລິການດໍ້ານສິ່ ງແວດລໍ້ອມອ ່ ນໆ ສິ່ ງທ່ີຍງັຂາດຢູ ່

ແມນ່ຄ  າແນະນ  າກຽ່ວກບັລະດບັ "ການຫລກີລຽ່ງ" ຫ  ການປໍ້ອງກນັທ່ີເປັນທ່ີຍອມຮບັໄດໍ້ ເນ ່ ອງຈາກວາ່ໂຄງການ

ໄຟຟໍ້ານ ໍ້ າຕກົທງັຫມດົປຽ່ນແປງຫນໍ້າທ່ີທາງທ  າມະຊາດຂອງແມນ່ ໍ້ າ ຂະຫນາດຫ າຍ ຫ  ນ ໍ້ອຍ ຄ  າຖາມສ  າລບັການ

ກ  ານດົຄວາມຍ ນຍງົແມນ່: ຫລາຍປານໃດຈ ່ງເອີໍ້ນວາ່ການປຽ່ນແປງຫລາຍເກນີໄປ? 

ຄ  າຕອບໃນບດົແນະນ  າໃນປີ 2015 ເບິ່ ງຄ ວາ່: "ໃຫໍ້ນ ໍ້ອຍທ່ີສດຸເທ່ົາທ່ີເປັນໄປໄດໍ້" ນີໍ້ໄດໍ້ສໍ້າງລະດບັຊ ັໍ້ນດໍ້ານຍດຸ

ທະສາດເພ ່ ອຮບັມ  ກບັຜນົກະທບົ. ການປໍ້ອງກນັແມນ່ກນົລະຍດຸທ່ີຕໍ້ອງການ ຕາມມາດໍ້ວຍການຫລດຸຜອ່ນ, ການ

ບນັເທົາຜນົກະທບົ ແລະການຊດົເຊຍີ ເປັນຍດຸທະສາດສດຸທໍ້າຍ. ນອກຈາກນີໍ້ຍງັໄດລະບວຸາ່ກອ່ນທ່ີໂຄງການ

ຈະໄດໍ້ຮບັການອະນມຸດັຈະຕໍ້ອງ "ຮບັປະກນັວາ່...ຜນົກະທບົທາງລບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົທ່ີອາດເກດີຂ ໍ້ນ 
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ສາມາດທ່ີຈະປໍ້ໍ້ອງກນັ ແລະ/ຫ  ຫ ຼຸດຜອ່ນໄດໍ້". ນີໍ້ຫມາຍຄວາມວາ່ໂຄງການທ່ີກ ່ໃຫໍ້ເກດີຜນົກະທບົທ່ີບ ່ ສາມາດປໍ້ອງ

ກນັ ຫ  ຫລດຸຜອ່ນໄດໍ້ ບ ່ ສາມາດຈະຖ ກອະນມຸດັ. ຄວາມເປັນໄປໄດໍ້ນີໍ້ບ ່ ພຽງແຕເ່ປັນທິດສະດ:ີ ພາກທີ 5 ຂອງ

ແຜນແມບ່ດົນີໍ້ ສະແດງໃຫໍ້ເຫັນວາ່ໃນຂະນະທ່ີການເຄ ່ ອນທ່ີຂອງປາຜາ່ນ ແລະອໍ້ອມເຂ ່ ອນຕາ່ງໆ ອາດສາມາດ

ຈະຫ ຼຸດຜອ່ນໄດໍ້, ໃນບາງກ ລະນ ີອາ່ງຮບັນ  ໍ້າຂອງເຂ ່ ອນໄຟຟໍ້າກ ່ສໍ້າງຜນົກະທບົທ່ີບ ່ ສາມາດຫ ຼຸດຜອ່ນໄດໍ້. 

ເພ ່ ອຊວ່ຍລດັຖະບານແຫງ່ ສປປ ລາວ ໃນການກ  ານດົຫ ກັການແລະມາດຕະຖານເພ ່ ອກ  ານດົຄວາມຍ ນຍງົຂອງ

ໂຄງການໄຟຟໍ້າທ່ີໄດໍ້ສະເຫນ,ີ ພາກ 6 ໃນແຜນແມບ່ດົນີໍ້ໄດໍ້ສະເຫນຄີ  ານຍິາມກຽ່ວກບັ "ພະລງັງານໄຟຟໍ້າແບບ

ຍ ນຍງົ" ໃນແງຄ່ນຸລກັສະນະຕາ່ງໆຂອງໂຄງການທ່ີຈະຊວ່ຍ ປໍ້ອງກນັຜນົກະທບົທ່ີສ  າຄນັທ່ີສດຸ ຕ ່ ຂະບວນການ

ທາງກາຍຍະພາບຂອງແມນ່ ໍ້ າທ່ີ ຮກັສາລະບບົນເິວດຂອງພວກເຂົາ. ແຜນແມບ່ດົຍງັອໍ້າງອງີຄ  າແນະນ  າຈາກ

ສະມາຄມົພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົສາກນົ, ທະນາຄານພດັທະນາອາຊ ີແລະອງົການການເງນິສາກນົທ່ີສາມາດ

ຊວ່ຍລດັຖະບານແຫງ່ ສປປ ລາວ ໃນການຮບັຮອງເອົາຫ ກັການແລະມາດຕະຖານຢາ່ງເຫມາະສມົ. 

ຈະກ  ານດົຄວາມຍ ນຍງົ ດໍ້ວຍວທີິໃດ, ເວລາໃດ ແລະຢູໃ່ສ? 

ນະໂຍບາຍ ແລະບດົແນະນ  າ ມຄີວາມບ ່ ຊດັເຈນກຽ່ວກບັບນັດາບນັຫານີໍ້. ກະຊວງພະລງັງານ ແລະບ ່ ແຮໄ່ດໍ້ຖ ກ

ມອບຫມາຍໃຫໍ້ຮບັຜິດຊອບກຽ່ວກບັ ການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍຄວາມຍ ນຍງົ ໂດຍປະສານສມົທບົກກບັ

ຂະແຫນງການອ ່ ນໆ (ມາດຕາ 2). ຄະນະກ  າມະການລະຫວາ່ງຂະແຫນງການຈະຖ ກຈດັຕ ັໍ້ງຂ ໍ້ນໂດຍກະຊວງ 

ພະລງັງານ ແລະບ ່ ແຮ ່ເພ ່ ອໃຫໍ້ການຊີໍ້ນ  າລວມ. ພາຍໃຕໍ້ບດົແນະນ  າຄວາມຍ ນຍງົ, ກມົແຜນການ ແລະ

ນະໂຍບາຍພະລງັງານ "ຈະມຄີວາມຮບັຜິດຊອບໃນການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍນີໍ້ຢາ່ງມປີະສິດທິຜນົໂດຍ

ປຶກສາຫາລ ຢາ່ງໃກໍ້ຊດິກບັບນັດາຂະແຫນງການ ແລະແຂວງຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງ” (§2.2). ກມົປະເມນີຜນົກະທບົ

ດໍ້ານສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ, ກຊສ, "ມຄີວາມຮບັຜິດຊອບໃນການຮບັປະກນັວາ່ໂຄງການໄຟຟໍ້ານ ໍ້ າຕກົມ ີ

ຄວາມສອດຄອ່ງກບັດ  າລດັວາ່ດໍ້ວຍການປະເມນີຜນົກະທບົດໍ້ານສິ່ ງແວດລໍ້ອມ. ດ ັງ່ນ ັ ໍ້ນແມນ່ຫນວ່ຍງານໃດແທໍ້ທ່ີ

ຮບັຜິດຊອບກຽ່ວກບັ "ຄວາມຍ ນຍງົ", ພາຍໃຕໍ້ມາດຕະຖານ ແລະເງ  ່ອນໄຂໃດ ແລະ ໃນຂ ັໍ້ນຕອນໃດໃນ

ຂະບວນການພດັທະນາພະລງັງານໄຟຟໍ້າ? 

ເນ ່ອງຈາກມາດຕະຖານເຫ ົ່ ານີໍ້ເປັນຈດຸໃຈກາງຂອງນະໂຍບາຍຄວາມຍ ນຍງົດໍ້ານພະລງັງານໄຟຟໍ້າ,  ຫນວ່ຍງ

ງານສະເພາະກດິ ພາຍໃຕໍ້ການຊີໍ້ນ  ໍ້າຂອງຄະນະກ  າມະການລະຫວາ່ງກະຊວງທ່ີຖ ກສໍ້າງຂຶໍ້ນໂດຍນະໂຍບາຍ

ດ ັງ່ກາ່ວ ຈະເປັນຫນວ່ຍງານທ່ີເຫມາະສມົທ່ີຈະພດັທະນາຫ ກັການແລະມາດຕະຖານເພ ່ ອການອະນມຸດັ ໂດຍ

ຄະນະກ  າມະການນ ັໍ້ນເອງ. 

ພວກຂໍ້າພະເຈົໍ້າຂ ແນະນ  າວາ່ ຫລກັການ ແລະມາດຕະຖານດ ັງ່ກາ່ວ ແມນ່ຮບັຮອງເອົາໂດຍ ຄະນະກ  າມະການ

ລະຫວາ່ງກະຊວງ ຕາມການສະເຫນ ີຂອງ ກຊສ ເຊີ່ ງເປັນອງົການທ່ີມຄີວາມຊ  ານານດໍ້ານວຊິາການທ່ີດທ່ີີສດຸ

ກຽ່ວກບັບນັຫາດ ັງ່ກາ່ວ. 
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ຫ ກັການ ແລະ ເງ  ່ອນໄຂດ່ງັກາ່ວ ຄວນຖ ກນ  າໃຊໍ້ໃນສອງຂ ັໍ້ນຕອນ. (1) ໃນອະນາຄດົ, ແຜນແມບ່ດົແນະນ  າ

ໃຫໍ້ການກ  ານດົຄວາມຍ ນຍງົດໍ້ານສິ່ ງແວດລໍ້ອມໃນຂ ັໍ້ນຕອນການວາງແຜນພດັທະນາເຂ ່ ອນໄຟຟໍ້ານ  ໍ້າຕກົໃນ

ລະດບັອາ່ງຮບັນ  ໍ້າ ເພ ່ ອຮບັປະກນັມາດຕະຖານແລະເງ  ່ອນໄຂສ  າລບັຄວາມຍ ນຍງົດໍ້ານສິ່ ງແວດລໍ້ອມ. ແຜນ

ດ ັງ່ກາ່ວຈະກ  ານດົໂຄງການຕາ່ງໆ (ສະຖານທ່ີ, ການອອກແບບແລະການປະຕິບດັງານ) ທ່ີໄດໍ້ "ມາດຕະຖານ" 

ຄວາມຍ ນຍງົ ແລະຈະໃຫໍ້ຜູໍ້ລງົທຶນພດັທະນາ ແລະສະເຫນຂີ ອະນມຸດັ. 

(2) ພວກຂໍ້າພະເຈົໍ້າຢາກແນະນ  າອກີວາ່ການກ  ານດົຄວາມຍ ນຍງົເປັນຂ ັໍ້ນຕອນທ່ີຊດັເຈນໃນຂະບວນການ

ອະນມຸດັໂຄງການ ທ່ີເປັນສວ່ນຫນຶ່ ງຂອງຂະບວນການປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມ ແລະສງົຄມົ ແລະ 

ກຊສ ຄວນຈະກ  ານດົວາ່ ໂຄງການທ່ີສະເຫນແີມນ່ໄດໍ້ຕາມ ຫ ກັການແລະມາດຕະຖານ ແລະຖ ເປັນ

ເງ  ່ອນໄຂຫນ ່ ງໃນການອອກໃບຢັໍ້ງຢ ນສິ່ ງແວດລໍ້ອມ. 

ຂະບວນການສ  າລບັການມສີວ່ນຮວ່ມຂອງພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງ 

ໃນພາກປະຕບິດັຕາມປກົກະຕໃິນປະຈບຸນັແມນ່ໃຫໍ້ມກີານມສີວ່ນຮວ່ມຂອງປະຊາຊນົໃນໄລຍະຕ ົໍ້ນ ແຕຂ່າດການ

ມສີວ່ນຮວ່ມໃນໄລຍະຜນົໄດໍ້ຮບັຂອງ ESIA ຫ   ESMMP, ເຊີ່ ງອາດຈະເປັນເພາະວາ່ ກຊສ ຖ ວາ່ເອກະສານ

ເຫ ົ່ ານ ັ ໍ້ນເປັນຊບັສິນທ່ີເປັນຄວາມລບັຂອງຜູໍ້ພດັທະນາ, ເຊິ່ ງບ ່ ສອດຄອ່ງກບັບດົແນະນ  າການຈດັຕ ັໍ້ງປະຕບິດັ

ນະໂຍບາຍຄວາມຍ ນຍງົ ເຊີ່ ງຄວນຈະຖ ກແກໍ້ໄຂ ພວກເຮົາຂ ແນະນ  າກຽ່ວກບັການປບັປງຸການມສີວ່ນຮວ່ມຂອງ

ພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງໃນພາກຕ ່ ໄປ. 

 

ສິດ ແລະສດິທິຫຍງັທ່ີໄດໍ້ຮບັອະນຍຸາດຈາກ MoU, PDA ຫ   ECC? 

ຫນຶ່ ງໃນບນັຫາທ່ີສ  າຄນັທ່ີສດຸໃນການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍການພດັທະນາໄຟຟໍ້າແບບຍ ນຍງົຄ  ສດິ ແລະ

ສດິທ່ີໄດໍ້ມອບຫມາຍໃຫໍ້ແກຜູ່ໍ້ພດັທະນາໄຟຟໍ້າໂດຍ MoU ເພ ່ ອດ  າເນນີການສຶກສາຄວາມເປັນໄປໄດໍ້, ໂດຍ

ສນັຍາການພດັທະນາໂຄງການ ຫ   ໃບຢັໍ້ງຢ ນສິ່ ງແວດລໍ້ອມ (ECC)? ເອກະສານຕາ່ງໆດ ັງ່ກາ່ວ ໄດໍ້ໃຫໍ້ຄ  າ

ສນັຍາໃດໆ ຫ  ຮບັປະກນັວາ່ໂຄງການຈະໄດໍ້ຮບັ ການສ  າປະທານ  າຫລ ບ ່? ນີໍ້ແມນ່ສ  າຄນັຫລາຍທ່ີສດຸເພາະວາ່

ຈະມຜີນົຕ ່ ການກ  ານດົຄວາມຍ ນຍງົ ສ  າລບັບນັດາໂຄງການທ່ີໄດໍ້ຮບັ MoU ຫ   PDA ແລໍ້ວ, ເຊິ່ ງລວມທງັ

ໂຄງການຕາ່ງໆຕາມແມນ່  ໍ້າສາຍຫລກັ ເຊກອງ. 

ພາຍໃຕໍ້ກດົຫມາຍ ແລະລະບຽບການຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງໃນສປປລາວ, ຜູໍ້ພດັທະນາທ່ີໄດໍ້ຮບັ MOU ຫ   PDA 

ໄດໍ້ຮບັການຮບັປະກນັສດິທິພິເສດສ  າລບັການສ ກສາຄວາມເປັນໄປໄດໍ້, ຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມ, ຄວາມ

ສາມາດທາງດໍ້ານການເງນິ ແລະການກວດສອບອ ່ ນໆໃນສະຖານທ່ີສະເພາະໃດຫນ ່ ງ. ຖໍ້າການສກຶສາເຫ ົ່ ານີໍ້

ສະແດງໃຫໍ້ ລດັຖະບານເຫັນວາ່ໂຄງການແມນ່ເປັນໄປໄດໍ້ແລະມຄີວາມຍ ນຍງົ, ໂຄງການດ ັງ່ກາ່ວ ມສີດິໄດໍ້ຮບັ 

ສນັຍາສ  າປະທານ ບນົພ ໍ້ນຖານທ່ີບ ່ ມກີານແຂງ່ຂນັ. ເຖງີຢາ່ງໃດກ ່ຕາມ MOUs ແລະ PDAs ບ ່ ໄດໍ້ໃຫໍ້ຄວາມ
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ແນນ່ອນວາ່ລດັຖະບານຈະຕດັສິນໃຈອະນມຸດັໂຄງການດ ັງ່ກາ່ວ. ໂຄງການທ່ີໄດໍ້ຮບັ ECC ໂດຍອງີໃສ ່ESIA 

ທ່ີບ ່ ປະຕບິດັຕາມມາດຖານໃຫມໃ່ນນະໂຍບາຍດ ັງ່ກາ່ວຂໍ້າງເທິງ ຫ  ບ ່ ປະກອບມກີານຄ ົໍ້ນພບົຢາ່ງຊດັເຈນວາ່ຜນົ

ກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມທ່ີສ  າຄນັທງັຫມດົຈະຖ ກປກົປໍ້ອງ ຫ  ຫ ຼຸດຜອ່ນ ຈະບ ່ ມເີງ  ່ອນໄຂໃນການໄດໍ້ຮບັສນັຍາສ  າ

ປະທານ CA ຂ ໍ້ບງັຄບັໃຫມເ່ຫ ົ່ ານີໍ້ປະກອບມກີານປະເມນີຜນົກະທບົສະສມົ ແລະຜນົກະທບົຜາ່ນແດນ ແລະ

ການປະເມນີຜນົ ຈດຸທ່ີຕ ັ່ງຂອງເຂ ່ ອນ, ການອອກແບບ ແລະທາງເລ ອກດໍ້ານການດ  າເນນີງານ. ການຖ ຄອງ 

MoU ຫ   PDA ບ ່ ໄດໍ້ຮບັການຍກົເວັໍ້ນຈາກເງ  ່ອນໄຂຕາ່ງໆດ ັງ່ກາ່ວ. 

 

ການປບັປງຸຂະບວນການທ່ີຈ  າເປັນເພ ່ ອຈດັຕ ັ ໍ້ງປະຕບິດັແຜນແມບ່ດົ 

ດ ັງ່ທ່ີໄດໍ້ອະທິບາຍຂໍ້າງເທິງ, ຂະບວນການປະຈບຸນັສ  າລບັການວາງແຜນການພດັທະນາພະລງັງານໄຟຟໍ້າ ແລະ

ການອະນມຸດັໃນ ສປປລາວ ແມນ່ເປັນຜນົມາຈາກການລລິີ່ ມຂອງນກັລງົທຶນ, ໂດຍມກີານຄວບຄມຸບາງລະດບັ

ຈາກກະຊວງພະລງັງານແລະບ ່ ແຮ ່ແລະກະຊວງອ ່ ນໆທ່ີກຽ່ວ. ພາລະບດົບາດຂອງລດັຖະບານໃນທ່ີຜາ່ນມາ

ແມນ່ມລີກັສະນະຕອບສະຫນອງ ແທນທ່ີ ຈະເປັນເຊງີບກຸ. ດ ັງ່ນ ັ ໍ້ນ, ການພດັທະນາກ ່ ເກດີຂ ໍ້ນໃນຮບູແບບຕາມມີ

ຕາມເກດີ, ໂດຍຂາດການຄ  ານ ງເຖງີທາງເລ ອກທ່ີດທ່ີີສດຸໃນລະດບັອາ່ງຮບັນ  ໍ້າ, ແລະບນົພ ໍ້ນຖານການປະຕບິດັ

ຕາມຂ ັໍ້ນຕອນແທນທ່ີຈະເປັນມາດຕະຖານທ່ີສ  າຄນັ. 

ແຜນແມບ່ດົເຂ ່ ອນໄຟຟໍ້ານ ໍ້ າຕກົແບບຍ ນຍງົສ  າລບັອາ່ງຮບັນ ໍ້ າເຊກອງ ສະແດງໃຫໍ້ເຫັນວາ່ຂະບວນການນີໍ້

ສາມາດປບັປງຸ ໃຫໍ້ສອດຄອ່ງກບັນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ ແລະ

ກດົຫມາຍຊບັພະຍາກອນນ  ໍ້າສະບບັປບັປງຸ. ເພ ່ ອຈດັຕ ັໍ້ງປະຕິບດັແຜນແມບ່ດົ ລດັຖະບານຈະມບີດົບາດເຊງີບກຸ 

ໃນການພິຈາລະນາວາ່ສິ່ ງອ  ານວຍຄວາມສະດວກທ່ີຕໍ້ອງການສ ກສາຄວາມເປັນໄປໄດໍ້ ດໍ້ານ ເຕັກນກີ, 

ເສດຖະກດິ ແລະ ສິ່ ງແວດລໍ້ອມ ເຊີ່ ງຈະລວມເຖງີ ການຕດັສິນໃຈກຽ່ວກບັ ສະຖານທ່ີ, ຂະຫນາດ, ການອອກ

ແບບ, ການດ  າເນນີງານ, ໄລຍະເວລາ ແລະຂ ໍ້ກ  ານດົໃນການຫ ຼຸດຜອ່ນຜນົກະທບົ. ທງັຫມດົເຫ ົ່ ານີໍ້ ຍກົເວັໍ້ນ

ໄລຍະເວລາ ຈະຖ ກກ  ານດົໄວໍ້ໃນແຜນແມບ່ດົ. 

ນອກຈາກການນ  າໄປສູໂ່ຄງການທ່ີມຄີວາມຍ ນຍງົຫ າຍຂຶໍ້ນ, ວທີິການວາງແຜນແບບລວມສນູຈະໃຫໍ້ຜນົ

ປະໂຫຍດທ່ີສ  າຄນັສ  າລບັ ລດັຖະບານ ແລະບນັດາຜູໍ້ພດັທະນາ. ລດັຖະບານ ແຫງ່ ສປປ ລາວ ຈະຢູໃ່ນ

ຖານະ ທ່ີຈະກ  ານດົຊຸດໂຄງການ ທ່ີສາມາດຈະອະນມຸດັໄດໍ້ ພາຍໃຕໍ້ນະໂຍບາຍຂອງ ລດັຖະບານ ແຫງ່ ສປປ 

ລາວ ກຽ່ວກບັຄວາມຍ ນຍງົ ເພ ່ ອເພ່ີມການຜະລິດພະລງັງານທ່ີມຕີ ົໍ້ນທ ນຕ່  າລງົ. ການວາງແຜນທົ່ວລະບບົຈະ

ປບັປງຸຂະບວນການພດັທະນາໂຄງການຍໍ້ອນວາ່ບາງສວ່ນຂອງການສຶກສາຕ ົໍ້ນໆສາມາດດ  າເນນີການຮວ່ມກນັ

ໄດໍ້. ນີໍ້ຈະຊວ່ຍປະຢດັເງນິໃນໄລຍະຍາວ ແລະຜະລດິຂ ໍ້ມນູທ່ີມຄີນຸຄາ່ທ່ີຈະຫ ຼຸດຜອ່ນຄວາມບ ່ ແນນ່ອນ ແລະ

ຄວາມສຽ່ງທາງດໍ້ານການເງນິທ່ີກຽ່ວຂໍ້ອງກບັບກຸຄນົ, ໂຄງການພດັທະນາທ່ີເປັນຜນົມາຈາກ ການລເິລີໍ້ມຂອງນກັ
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ພດັທະນາ. ລດັຖະບານ ແຫງ່ ສປປ ລາວ ຈະກາຍເປັນ "ຕ ົໍ້ນສະບບັຂອງເຮ ອນຂອງຕນົເອງ" ກຽ່ວກບັການ

ພດັທະນາເສດຖະກດິແບບຍ ນຍງົ ຂອງຊບັພະຍາກອນນ  ໍ້າຂອງຕນົເອງ ເພ ່ ອບນັລຜຸນົປະໂຫຍດທ່ີສງູສດຸສ  າລບັ

ປະຊາຊນົລາວ ນບັທງັລຸໍ້ນປະຈບຸນັ ແລະໃນອະນາຄດົ. 

ການປບັປງຸໃນຂະບວນການວາງແຜນ ແລະອະນມຸດັໂຄງການໄຟຟໍ້ານ ໍ້ າຕກົນີໍ້ ຈະຕໍ້ອງມກີານປບັປງຸບາງຢາ່ງ

ໃນກດົຫມາຍ, ກດົລະບຽບ ແລະການປະຕບິດັທາງສະຖາບນັ. ພາກຍອ່ຍນີໍ້ຂ ໃຫໍ້ຄ  າແນະນ  າສ  າລບັການປບັປງຸ

ທ່ີຈ  າເປັນ ເພ ່ ອສາມາດຈດັຕ ັໍ້ງປະຕິບດັນະໂຍບາຍການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ ໃນ ສປປລາວ 

ໄດໍ້ຢາ່ງເຕັມສວ່ນ. 

ຄ  າແນະນ  າທີ 1: ກະຊວງພະລງັງານແລະບ ່ແຮ ່ກະກຽມແຜນການສໍ້າງເຂ ່ ອນໄຟຟໍ້ານ ໍ້ າຕກົແບບຍ ນ

ຍງົລະດບັອາ່ງຮບັນ  ໍ້າ 

ກມົນະແຜນການແລະນະໂຍບາຍພະລງັງານ ມພີາລະບດົບາດໃນການສໍ້າງແຜນພດັທະນາໄຟຟໍ້າໃນລະດບັ

ຊາດ (ເບິ່ ງກດົຫມາຍວາ່ດໍ້ວຍໄຟຟໍ້າ). ແຕວ່າ່ ສະພາແຫງ່ຊາດແລະ/ ຫ  ນາຍກົລດັຖະມນົຕ ີຄວນມຄີ  າສ ັ່ງ

ໃຫໍ້ການພດັທະນາໄຟຟໍ້າໃນອະນາຄດົເກດີຂ ໍ້ນໃນກອບຂອງແຜນການພດັທະນາລະດບັອາ່ງຮບັນ  ໍ້າເທ່ົານ ັໍ້ນ ໃນ

ການຈດັວາງສະຖານທ່ີ, ອອກແບບ ແລະນະໂຍບາຍການດ  າເນນີງານສ  າລບັໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົ. 

ແຜນແມບ່ດົສະແດງໃຫໍ້ເຫັນເຖງີຄວາມທໍ້າທາຍຫລກັ ໃນການພດັທະນາແຜນການພດັທະນາພະລງັງານໄຟຟໍ້າ

ນ  ໍ້າຕກົທ່ີຍ ນຍງົ ເຊີ່ ງຕໍ້ອງຄ  ານ ງເຖງີຂ ັໍ້ນຕອນຕ ່ ໄປນີໍ້: 

1. ການສ  າຫ ວດສະຖານທ່ີທ່ີເຫມາະສມົສ  າລບັໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົ ໃນແງຂ່ອງເງ  ່ອນໄຂທາງດໍ້ານກາຍະ

ພາບທ່ີຈ  າເປັນ ເຊີ່ ງແມນ່ ພມູປີະເທດ, ອທຸກົກະສາດ ແລະໂທລະນວີທິະຍາ. 

2. ສ  າລບັແຕລ່ະສະຖານທ່ີ, ປະເມນີຜນົກະທບົຂອງເຂ ່ ອນແລະ ອາ່ງເກບັນ  ໍ້າ ເຊີ່ ງຈະມຜີນົກະທບົຕ ່ ການເຄ ່ ອນ

ຍໍ້າຍຂອງປາ ແລະປາທ່ີຢູອ່າໄສໃນທໍ້ອງຖີ່ນ. ລບົລໍ້າງ ຫ  ໃຫໍ້ບລູມິະສດິທ່ີຕ່  າລງົໃຫໍ້ກບັສະຖານທ່ີທ່ີມຜີນົກະທບົ

ທ່ີບ ່ ປາດຖະຫນາ. 

3. ສ  າລບັສະຖານທ່ີທ່ີຍງັເຫ  ອ ປະເມນີການອອກແບບທ່ີຈະຊວ່ຍການໄຫລຂອງຕະກອນ ແລະມາດຕະການ

ຫ ຼຸດຜອ່ນການປະມງົສງູສດຸ. 

4. ກ  ານດົນະໂຍບາຍການດ  າເນນີງານສ  າລບັເຂ ່ ອນທ່ີຮກັສາຄວາມຄໍ້າຍຄ ກນັຂອງລະບບົການໄຫ ແບບທ  າມະ

ຊາດທ່ີເປັນປະໂຫຍດຕ ່ ການຮກັສາຄນຸຄາ່ຂອງນເິວດ. 

5. ຄາດຄະເນຜນົຜະລດິພະລງັງານໄຟຟໍ້າຈາກໂຄງການເຫ ົ່ ານີໍ້. 
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6. ດ  າເນນີການວເິຄາະຕ ົໍ້ນທຶນ ແລະຜນົປະໂຫຍດທາງດໍ້ານເສດຖະກດິຂອງໂຄງການດ ັງ່ກາ່ວ ເພ ່ ອຮບັປະກນັ

ວາ່ໂຄງການດ ັງ່ກາ່ວຈະຜະລດິຜນົປະໂຫຍດດໍ້ານເສດຖະກດິສດຸທິທາງບວກ.  

7. ສະເຫນທີາງເລ ອກທ່ີດທ່ີີສດຸ, ອາດຈະຈດັອນັດບັໃຫໍ້ແກນ່ກັລງົທຶນເອກະຊນົ ຜາ່ນການປະມນູສາທາລະນະ. 

 

ເມ  ່ອຂ ັໍ້ນຕອນເຫ ົ່ ານີໍ້ສ  າເລັດແລໍ້ວ ກ ່ຈະສາມາດດ  າເນນີການອະນມຸດັໂຄງການແຕລ່ະໂຄງການໃນແຜນແມບ່ດົໃນ

ລະດບັອາ່ງຮບັນ  ໍ້າຕາມຂະບວນການໃນປະຈບຸນັ, ລວມທງັຂ ັໍ້ນຕອນຂອງ MoU, FS, ESIA ແລະ CA. ຂ ັໍ້ນ

ຕອນທງັຫມດົເຫ ົ່ ານີໍ້ຈະໄດໍ້ຮບັການອ  ານວຍຄວາມສະດວກຢາ່ງຫ ວງຫ າຍ ໂດຍການເຮັດວຽກດໍ້ານວິຊາການ 

ເພ ່ ອ ສໍ້າງແຜນແມບ່ດົລະດບັອາ່ງຮບັນ  ໍ້າ. ແຕວ່າ່ຂະບວນການສະເພາະສະຖານທ່ີໃດຫນ ່ ງຈະດ  າເນນີຢູໃ່ນ

ລະດບັທ່ີລະອຽດຫລາຍຂ ໍ້ນໃນການວເິຄາະ ເຊີ່ ງຈະລວມເຖງີດໍ້ານວິສະວະກ  າ ແລະດໍ້ານການເງນິ. 

ຖໍ້າລດັຖະບານແຫງ່ ສປປ ລາວ ຕດັສນິໃຈໃຫໍ້ໂຄງການທ່ີໄດໍ້ເຊັນບດົບນັທ ກຄວາມເຂົໍ້າໃຈແລໍ້ວ ແລະດ  າເນນີ

ການສ ກສາຄວາມເປັນໄປໄດໍ້ ບນັຈຢຸູໃ່ນ "ແຜນແມບ່ດົ", ເຈົໍ້າຂອງໂຄງການດ ັງ່ກາ່ວ ກ ່ຈະມສີດິທ່ີຈະເຂົໍ້າຫາ

ຂ ັໍ້ນຕອນຂອງ CA ໂດຍປາດສະຈາກການແຂງ່ຂນັ. ສ  າລບັບນັດາໂຄງການໃນແຜນແມບ່ດົທ່ີບ ່ ທນັໄດໍ້ເຊັນບດົ

ບນັທ ກຄວາມເຂົໍ້າໃຈ, ລດັຖະບານຈະເປີດການປະມນູລະດບັສາກນົ ເພ ່ ອຮບັເອົາຄ  າຮໍ້ອງສະຫມກັທ່ີມຄີວາມ

ສາມາດແຂງ່ຂນັຈາກຜູໍ້ພດັທະນາໃນອະນາຄດົ ເພ ່ ອສ ກສາຄວາມເປັນໄປໄດໍ້. ຖ ໍ້າການສ ກສາຄ ົໍ້ນຄວໍ້າເຫ ົ່ ານີໍ້

ສະແດງໃຫໍ້ເຫັນຜນົໃນທາງບວກແລະໂຄງການດ ັງ່ກາ່ວໄດໍ້ຕາມມາດຕະຖານຄວາມຍ ນຍງົ, ຜູໍ້ພດັທະນາດ່ງັກາ່ວ

ຈະໄດໍ້ຮບັສິດສນັຍາສ  າປະທານເພ ່ ອກ ່ສໍ້າງແລະດ  າເນນີໂຄງການ. 

 

ຄ  າແນະນ  າທີ 2: ກມົນະໂຍບາຍຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ຄວນຈດັຕ ັໍ້ງ

ປະຕິບດັຄ  າແນະນ  າໃນນະໂຍບາຍກຽ່ວກບັການປະເມນີຜນົກະທບົດໍ້ານສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ 

ແລະການກ  ານດົຄວາມຍ ນຍງົ 

ພາລະບດົບາດທ່ີມຢີູແ່ລໍ້ວແມນ່ພຽງພ ສ  າລບັການປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມແລະສງັຄມົ ແລະການກ  ານດົ

ຄວາມຍ ນຍງົ. ສິ່ ງທ່ີຈ  າເປັນແມນ່ການປະຕິບດັຕາມຂ ໍ້ກ  ານດົທາງກດົຫມາຍມຢີູທ່ງັຫມດົ, ໂດຍສະເພາະແມນ່ 

ນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ ແລະໂດຍສະເພາະແມນ່ຂະບວນການ ສ  າລບັ 

ESIA. ຄວາມຕໍ້ອງການສ  າລບັການຮບັຮອງ ESIA ດ່ງັຕ ່ ໄປນີໍ້ ຄວນຖ ກບງັຄບັໃຊໍ້ໂດຍ ກມົນະໂຍບາຍ 

ຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ: 

1. ການວເິຄາະຄວາມສຽ່ງຕະຫລອດໄລຍະເວລາຂອງໂຄງການ, 

2. ການວເິຄາະທາງເລ ອກສ  າລບັໂຄງສໍ້າງໂຄງການແລະສະຖານທ່ີ, ລວມທງັທາງເລ ອກທ່ີບ ່ ມໂີຄງການ, 
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3. ບດົຮຽນຈາກບນັດາໂຄງການທ່ີຜາ່ນມາ, 

4 ການວເິຄາະຜນົກະທບົສະສມົ 

5. ການປະເມນີຜນົກະທບົຂໍ້າມແດນ. 

ກອ່ນທ່ີຈະອອກໃບຢັໍ້ງຢ ນສິ່ ງແວດລໍ້ອມ, ກມົນະໂຍບາຍ ຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ຄວນ

ສະຫລບຸໄດໍ້ຢາ່ງຊດັເຈນວາ່ "ຜນົກະທບົທາງລບົຕ ່ ສິ່ ງແວດລໍ້ອມແລະສງັຄມົສາມາດປໍ້ອງກນັໄດໍ້ ແລະ/ຫ  

ຫ ຼຸດຜອ່ນໄດໍ້" ໂດຍໂຄງການ ຕາມການອອກແບບ ແລະສະເຫນ.ີ ພໍ້ອມກນັນ ັໍ້ນ ກມົນະໂຍບາຍ 

ຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ຄວນກ  ານດົວາ່ ESIA ທງັຫມດົຈະພໍ້ອມສ  າລບັການກວດສອບ 

ແລະສະແດງຄວາມຄດິເຫັນ ຈາກພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງ, ຜູໍ້ໄດໍ້ຮບັຜນົກະທບົຈາກໂຄງການ, ແລະ

ປະຊາຊນົທ ົ່ວໄປ ເພ ່ ອໃຫໍ້ສອດຄອ່ງກບັບດົຄ  າແນະນ  າການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍວາ່ໂຄງການພະລງັງານ

ໄຟຟໍ້ານ ໍ້ າຕກົ", ເຊີ່ ງລະບວຸາ່ ໂຄງການພະລງັງານໄຟຟໍ້ານ  ໍ້າຕກົຄວນໄດໍ້ຮບັການພດັທະນາບນົພ ໍ້ນຖານຂອງ 

“ຄວາມເປີດເຜີຍ, ໂປງ່ໃສ ແລະການເປີດເຜີຍຂ ໍ້ມນູ". ໂດຍລວມແລໍ້ວ, ການປະຕບິດັນະໂຍບາຍກຽ່ວກບັການ

ພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົບ ່ ຈ  າເປັນຕໍ້ອງມກີດົຫມາຍໃຫມ,່ ພຽງແຕຕ່ໍ້ອງປະຕບິດັຕາມກດົຫມາຍທ່ີ

ມຢີູແ່ລໍ້ວ. 

ຄ  າແນະນ  າທີ 3: ປບັປງຸ ການມສີວ່ນຮວ່ມຂອງປະຊາຊນົໃນຂະບວນການອະນມຸດັ 

ບດົແນະນ  າການຈດັຕ ັໍ້ງປະຕິບດັນະໂຍບາຍກຽ່ວກບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົ,ກດົລະບຽບ

ກຽ່ວກບັການປະເມນີຜນົກະທບົຕ ່ ສິ່ ງແວດລໍ້ອມແລະສງັຄມົ ແລະກດົລະບຽບກຽ່ວກບັການປະເມນີຜນົ

ສິ່ ງແວດລໍ້ອມໃນເບ ໍ້ອງຕ ົໍ້ນໄດໍ້ກ  ານດົໃຫໍ້ມກີານປຶກສາຫາລ ກບັພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງ ແລະການມສີວ່ນ

ຮວ່ມຂອງປະຊາຊນົໃນຂະບວນການອະນມຸດັໂຄງການໄຟຟໍ້ານ  ໍ້າຕກົ. ປະເດັນທ່ີພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງມກັ

ໃຫໍ້ຄວາມສນົໃຈ ໄດໍ້ແກຜ່ນົກະທບົດໍ້ານ ສິ່ ງແວດລໍ້ອມ ແລະສງັຄມົ, ແຜນການຄຸໍ້ມຄອງແລະຕດິຕາມປະເມນີ

ຜນົສິ່ ງແວດລໍ້ອມແລະສງັຄມົ, ມາດຕະການຫ ຼຸດຜອ່ນຜນົກະທບົ ແລະແຜນການຍກົຍໍ້າຍຈດັສນັ. 

 

ສິ່ ງສ  າຄນັຄ ການປຶກສາຫາລ ກອ່ນທ່ີຈະມກີານຕດັສິນໃຈທ່ີສ  າຄນັໆ ແລະສ ບຕ ່ ການປ ກສາຫາລ ໃນຊວ່ງການ

ກ ່ສໍ້າງແລະດ  າເນນີງານ. ການມສີວ່ນຮວ່ມຂອງປະຊາຊນົຈະມຄີວາມຫມາຍແລະປະສດິທິຜນົສງູທ່ີສດຸຖ ໍ້າວາ່

ການປ ກສາຫາລ ໃນຊວ່ງເລີໍ້ມຕ ົໍ້ນຂອງໂຄງການ ແລະ ສ ບຕ ່ ຈນົສິໍ້ນສດຸໂຄງການ. ຂ ັໍ້ນຕອນທ່ີສ  າຄນັແລະເປັນ

ປະໂຫຍດທ່ີສດຸແມນ່ ຂ ັໍ້ນຕອນການປ ກສາຫາລ ໃຫໍ້ໄວຫ ງັຈາກ ESIA ແລະ ESMMP ໃນເບ ໍ້ອງຕ ົໍ້ນໄດໍ້ສ  າ

ເລັດຜນົ ແລະກອ່ນທ່ີ ECC ແລະ SESO ຈະໄດໍ້ຮບັການອະນມຸດັ. ໃນຂ ັໍ້ນຕອນນີໍ້ ກຊສ ແລະນກັພດັທະນາ

ຄວນ ຈດັກອງປະຊຸມປ ກສາຫາລ ສາທາລະນະ ຫ   ປ ກສາຫາລ ລະດບັກຸມ່ຮວ່ມກນັ ກບັກຸມ່ທ່ີໄດໍ້ຮບັຜນົກະທບົ 

(PAPs) ແລະພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງ ເພ ່ ອສະຫ ຼຸບຜນົການຄ ົໍ້ນພບົໃນ ESIA ແລະ ESMMP, ເພ ່ ອ

ຕອບຄ  າຖາມແລະເກບັກ  າຄ  າຄດິເຫັນ. ການມສີວ່ນຮວ່ມນີໍ້ຈະມຜີນົປະໂຫຍດຫ າຍທ່ີສດຸ ຖໍ້າ ESIA ປະກອບມີ

ການປະເມນີຜນົທາງເລ ອກ ຕາມທ່ີໄດໍ້ຖ ກມອບຫມາຍໂດຍບດົແນະນ  າກຽ່ວກບັການຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍ
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ການພດັທະນາໄຟຟໍ້ານ ໍ້ າຕກົແບບຍ ນຍງົ. ການປະຕບິດັຕາມປກົກະຕໃິນທ່ີຜາ່ນມາສວ່ນຫລາຍແລໍ້ວການມສີວ່ນ

ຮວ່ມຂອງປະຊາຊນົຈະມໄີລຍະຕ ົໍ້ນເທ່ົານ ັໍ້ນ ແລະບ ່ ຄອ່ຍມໃີນຊວ່ງທ່ີໄດໍ້ຮບັຜນົທາງດໍ້ານ ESIA ຫ   ESMMP 

ແລໍ້ວ, ເຊີ່ ງອາດເນ ່ອງຈາກວາ່ ກຊສ ຍງັຖ ວາ່ເອກະສານຕາ່ງໆດ ັງ່ກາ່ວເປັນຊບັສນິທ່ີເປັນຄວາມລບັຂອງຜູໍ້

ພດັທະນາ, ເຊິ່ ງບ ່ ສອດຄອ່ງກບັຄ  າແນະນ  າໃນນະໂຍບາຍຄວາມຍ ນຍງົ, ເຊີ່ ງຄວນຈະມກີານແກໍ້ໄຂ. 

 

ປະເດັນສ  າຄນັສ  າລບັການກະກຽມແຜນການການປ ກສາຫາລ ກບັພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງປະກອບມ:ີ 

• ສໍ້າງຕ ັໍ້ງທີມງານການປຶກສາຫາລ /ການມສີວ່ນຮວ່ມຂອງປະຊາຊນົ (ທີມງານຫ ກັ) 

 

• ຝຶກອບົຮມົໃຫໍ້ທີມງານຫລກັ, ລວມທງັການຝ ກອບົຮມົ ຫ ກັການແລະວທີິການຕາ່ງໆເພ ່ ອການປຶກສາ

ຫາລ ທ່ີມປີະສດິຕພິາບລວມທງັກນົໄກການຮໍ້ອງທກຸ. 

 

• ວາ່ຈ ໍ້າງຜູໍ້ອ  ານວຍຄວາມສະດວກ ຫ   ຈດັການຝຶກອບົຮມົສະເພາະດໍ້ານການອ  ານວຍຄວາມສະດວກ

ໃຫໍ້ແກທີ່ມງານຫ ກັ. 

 

• ທດົສອບວທີິການ ເຄ ່ ອງມ  ແລະເຕັກນກິທ່ີຈະໃຊໍ້ໃນແຜນການປຶກສາຫາລ . ພາກສວ່ນທ່ີກຽ່ວຂໍ້ອງທ່ີ

ແຕກຕາ່ງກນັ ອາດໃຊໍ້ເຄ ່ ອງມ   ແລະເຕັກນກີທ່ີແຕກຕາ່ງກນັ. 

 

• ສໍ້າງກນົໄກເພ ່ ອໃຫໍ້ພາກສວ່ນຕາ່ງໆທ່ີກຽ່ວຂໍ້ອງສາມາດ ສ ົ່ງຄ  າຄດິຄ  າເຫັນ ຫລ ຄວາມຫວ່ງໃຍຂອງ

ເຂົາເຈົໍ້າ ແລະສະເຫນວີທີິການແກໍ້ໄຂ ໃນຕະຫ ອດວງົຈອນຊວີິດຂອງໂຄງການ. ພາກລດັ ແລະນກັ

ພດັທະນາຄວນໃຊໍ້ກນົໃກ ການຮໍ້ອງທກຸ ເພ ່ ອຕອບສະຫນອງຕ ່ ກບັຄວາມກງັວນົ/ຂ ໍ້ສະເຫນ ີຂອງ

ພາກສວ່ນຕາ່ງໆກຽ່ວຂໍ້ອງ (ທກຸໆພາກສວ່ນທ່ີກຽ່ວຂໍ້ອງ, ບ ່ ແມນ່ສະເພາະແຕສ່  າລບັປະຊາຊນົທ່ີໄດໍ້ຮບັ

ຜນົກະທບົ) ແລະລວມທກຸໆດໍ້ານຂອງຄວາມຍ ນຍງົ, ບ ່ ສະເພາະແຕກ່ານຍກົຍໍ້າຍຈດັສນັ. 

ຄ  າແນະນ  າ 4: ສໍ້າງກນົໄກການລະດມົເງນີທຶນເພ ່ ອການວາງແຜນການພດັທະນາພະລງັງານໄຟຟໍ້າ

ແບບຍ ນຍງົໃນ ສປປລາວ 

ແຜນແມບ່ດົເປັນແມແ່ບບສ  າລບັການວາງແຜນການພດັທະນາເຂ ່ ອນໄຟຟໍ້ານ ໍ້ າຕກົແບບຍ ນຍງົທ່ີສາມາດປບັປງຸ

ໄດໍ້ຕ ່ ມອີກ ສ  າລບັອາ່ງຮບັນ  ໍ້າເຊກອງ ແລະຂະຫຍາຍໄປສູ ່ອາ່ງຮບັນ  ໍ້າອ ່ ນໆໃນ ສປປລາວ ແລະ ໃນອາ່ງຮບັ

ນ  ໍ້າແມນ່  ໍ້າຂອງ. ການດ  າເນນີການຕາມແຜນແມບ່ດົດ ັງ່ກາ່ວ ຈະຕໍ້ອງມ ີກະຊວງ ພະລງັງານ ແລະບ ່ ແຮ ່ແລະ 

ກະຊວງຊບັພະຍາກອນທ  າມະຊາດ ແລະສິ່ ງແວດລໍ້ອມ ທ່ີຕໍ້ອງມບີດົບາດເຊງີບກຸໃຫໍ້ຫລາຍຂ ໍ້ນ ໃນການ  
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ກ  ານດົສະຖານທ່ີທ່ີເຫມາະສມົ, ການອອກແບບໂຄງການ ແລະກ  ານດົນະໂຍບາຍການດ  າເນນີງານໂຄງການ

ແບບຍ ນຍງົ. ໃນອະດດິ ນກັພດັທະນາເຂ ່ ອນໄຟຟໍ້າເປັນຜູໍ້ລເິລີ່ ມ ແລະສະຫນບັສະຫນນູການສຶກສາດໍ້ານ

ເຕັກນກີ ເພ ່ ອສໍ້າງໂຄງການທ່ີມກີາຍະພາບ ແລະປະເມນີຜນົກະທບົທາງດໍ້ານສິ່ ງແວດລໍ້ອມແລະສງັຄມົ, ດໍ້ວຍ

ການຄວບຄມຸບາງລະດບັຈາກກະຊວງຕາ່ງໆດ່ງັກາ່ວ. ສ  າລບັບນັດາກະຊວງດ ັງ່ກາ່ວນີໍ້ທ່ີຈະລເິລີ່ ມໃນອະນາຄດົ

ອາດຈະຕໍ້ອງມກີານລງົທຶນຢາ່ງຫ ວງຫ າຍໃນດໍ້ານເຕັກນກີ. 

 

ການຄາດການວາ່ ກມົແຜນການ ແລະນະໂຍບາຍພະລງັງານ, ກະຊວງພະລງັງານ ແລະບ ່ ແຮ ່ຈະເຮັດການ

ວເິຄາະດໍ້ານເຕັກນກີທ່ີຈ  າເປັນ ໃນການສໍ້າງແຜນແມບ່ດົລະດບັອາ່ງຮບັນ  ໍ້າ ເພ ່ ອ່ນ  າໄປສູກ່ານພດັທະນາ

ພະລງັງານໄຟຟໍ້າໃນອະນາຄດົ ແລະຈດັຕ ັໍ້ງປະຕບິດັນະໂຍບາຍຄວາມຍ ນຍງົ ໂດຍປາດສະຈາກວທີິການທາງ

ດໍ້ານການເງນິແມນ່ເປັນໄປໄດໍ້ຍາກ ດ ັງ່ນ ັ ໍ້ນກນົໃກທາງການເງນີຈ ່ງເປັນສີ່ ງຈ  າເປັນສ  າລບັການໃຊໍ້ວທີິການໃຫມ ່

ນີໍ້.  

ສະຖາບນັອະນລຸກັທ  າມະຊາດ (NHI) ບ ່ ໄດໍ້ພບົເຫັນຮບູແບບທ່ີແນນ່ອນຈາກບອ່ນອ ່ ນ ເພ ່ ອຖອດຖອນບດົຮຽນ 

ໃນການແນະນ  າກນົໄກການລະດມົທ ນ ເພ ່ ອຈດຸປະສງົການວາງແຜນການຜະລິດໄຟຟໍ້ານ ໍ້ າຕກົແບບຍ ນຍງົ

ລະດບັອາ່ງຮບັນ  ໍ້າພຽງຈດຸປະສງົດຽວ. ວທີິການທ່ີດທ່ີີສດຸແມນ່ສໍ້າງກອງທຶນຫມນູວຽນທ່ີຈະເລີ່ ມຕ ົໍ້ນດໍ້ວຍການ

ລະດມົທ ນຄ ັໍ້ງທ  າອດິຈາກຜູໍ້ສະຫນບັສຫຸນນູຫລາຍໆອງົການ ເຊ່ັນ: ໂຄງການການກະກຽມໃນໂຄງການ ເອ

ເຊັຍ-ປາຊພີີກ ຂອງທະນາຄານພດັທະນາອາຊ ີ(ADB) ແລະ ຈາກການປະເມນີຜນົຂອງໂຄງການ ເມ  ່ອ

ໂຄງການດ ັງ່ກາ່ວຜາ່ນຂ ັໍ້ນຕອນຂອງການອະນມຸດັ. 

ອກີວທີິການຫນ ່ ງ ໃນການເພີໍ້ມເຕມີທ ນສ  າລບັການວາງແຜນການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົແມນ່

ການລວບລວມການປະເມນີຜນົໃນໂຄງການ ເປັນສວ່ນຫນຶ່ ງຂອງຂະບວນການປະມນູ ເພ ່ ອການສ ກສາຄວາມ

ເປັນໄປໄດໍ້ໃນບສະຖານທ່ີທ່ີໄດໍ້ເລ ອກໄວໍ້. ສິ່ ງສ  າຄນັກ ່ຄ ກນົໄກການລະດມົທຶນດ ັງ່ກາ່ວຕໍ້ອງໄດໍ້ຮບັການຄຸໍ້ມຄອງ

ຢາ່ງເຂັໍ້ມງວດ ແລະ ຕໍ້ອງໃຊໍ້ທ ນດ ັງ່ກາ່ວສ  າລບັຈດຸປະສງົທ່ີມນັຖ ກສໍ້າງຂຶໍ້ນມາເທ່ົານ ັໍ້ນ. ອກີຂ ັໍ້ນຕອນຫນ ່ ງທ່ີ

ຕໍ້ອງໄດໍ້ເພີໍ້ມເຕີມໃສຂ່ ັ ໍ້ນຕອນຂອງຂອງສນັຍາສ  າປະທານ ແມນ່ ການປະເມນີເງນິທຶນທ່ີຈະນ  າມາໃຊໍ້ເພ ່ ອເສມີ

ສໍ້າງກອງທຶນເບ ໍ້ອງຕ ົໍ້ນ ເຊິ່ ງອາດສາມາດນ  າມາໃຊໍ້ເພ ່ ອການວາງແຜນແມບ່ດົໃນຂ ັໍ້ນຕອນຕ ່ ໄປ. ນີໍ້ຈະສໍ້າງກນົໃກ

ການວາງແຜນການຜະລິດພະລງັງານໄຟຟໍ້ານ ໍ້ າຕກົທ່ີສາມາດຍ ນຍງົໄດໍ້ຢາ່ງບ ່ ມກີ  ານດົ. 

ຍງັສາມາດເກບັຄາ່ທ  ານຽມໄດໍ້ອກີເມ  ່ອສີໍ້ນສດຸຂ ັໍ້ນຕອນການປະມນູ ຕວົຢາ່ງນີໍ້ໃຊໍ້ໃນປະເທດບຣາຊນິ, ສະເປນ

ແລະປະເທດ ອ ່ ນໆ. ທາງເລ ອກອ ່ ນແມນ່ການກ  ານດົໃຫໍ້ມຄີາ່ທ  ານຽມຊບັພະຍາກອນ ຫລ ຄາ່ຊດົເຊຍີຜນົກະທບົ 

ເປັນສວ່ນຫນຶ່ ງຂອງສນັຍາສ  າປະທານ. ນີໍ້ອາດເປັນແຫລງ່ທ່ີຕໍ້ອງການສ  າລບັການເພີໍ້ມເຕມີເງນີໃນກອງທຶນວາງ

ແຜນພະລງັງານໄຟຟໍ້າ ໃນກ ລະນທ່ີີໂຄງການ ຢູພ່າຍໃຕໍ້ບດົບນັທ ກຄວາມເຂົໍ້າໃຈທ່ີມຢີູ ່ແລະ ໃຊໍ້ຂະບວນການ
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ປະມນູທ່ີບ ່ ມກີານແຂງ່ຂນັ. ຍກົຕວົຢາ່ງ, ພາຍໃຕໍ້ສນັຍາສ  າປະທານຂອງ ໂຄງການນ ໍ້ າເທີນ II (900 MW) 

ໃນສປປລາວ, ລດັຖະບານລາວໄດໍ້ຮບັຄາ່ພາກຫລວງເຖງິ 30% ຂອງລາຍຮບັລວມ ແລະຄາ່ທ  ານຽມການໃຊໍ້

ຊບັພະຍາກອນ ເຖງິ 30% ຂອງລາຍໄດໍ້ສດຸທິຈາກບ ລິສດັໄຟຟໍ້ານ ໍ້ າເທີນ 2. ຄາ່ທ  ານຽມການນ  າໃຊໍ້

ຊບັພະຍາກອນດ ັງ່ກາ່ວອາດເກບັຈາກໂຄງການໃຫມ ່ແລະໃຊໍ້ເຂົໍ້າໃນການວາງແຜນສ  າລບັ ກຸມ່ໂຄງການໃຫມ ່

ໃນແຜນແມບ່ດົ ແລະປະກອບສວ່ນເຂົໍ້າໃນກດິຈະກ  າຕາ່ງໆເພ ່ ອຟ ໍ້ນຟ ູຫ  ຫ ຼຸດຜອ່ນຜນົກະທບົດໍ້ານສງັຄມົແລະ

ສິ່ ງແວດລໍ້ອມ. ນອກຈາກນ ັໍ້ນ, Srinivasan (2013) ສະເຫນວີາ່ "ເປັນສວ່ນຫນຶ່ ງຂອງບດົບນັທ ກຄວາມ

ເຂົໍ້າໃຈ ຫ  ສນັຍາລະຫວາ່ງຜູໍ້ພດັທະນາແລະລດັຖະບານ, ທຶນຂອງລດັຖະບານອາດຈະເປັນ ສິດທິຫ  ທຶນໃນ

ໂຄງການ. ສດິທິດ ັງ່ກາ່ວສາມາດຂາຍໄດໍ້ໃນເວລາປິດການເງນິ "(ຫນໍ້າ 4). 

 

ຄ  າແນະນ  າ 5: ປບັກດົຫມາຍແລະຂ ັໍ້ນຕອນການປະມນູສາທາລະນະ ແລະ ການປະມນູແບບແຂງ່ຂນັ 

ໃນການຈດັຕ ັໍ້ງປະຕິບດັແຜນແມບ່ດົ 

ແຜນແມບ່ດົສ  າລບັການພດັທະນາພະລງັງານໄຟຟໍ້າແບບຍ ນຍງົໃນອາ່ງຮບັນ  ໍ້າເຊກອງ ແມນ່ຄ ັໍ້ງທ  າອິດ ໃນ 

ສປປ ລາວ ເຊີ່ ງເປັນວທີິການ ທ່ີ ລດັຖະບານແຫ່ງ ສປປ ລາວ ສາມາດໃຊໍ້ ພ ່ ອປະເມນີ ແລະເລ ອກເອົາທາງ

ເລ ອກການພດັທະນາພະລງັງານໄຟຟໍ້າກອ່ນ ຂ ໍ້ສະເຫນຕີາ່ງໆ ຈາກຜູໍ້ພດັທະນາເອກະຊນົ (ຫ  ຜູໍ້ພດັທະນາ

ສາທາລະນະເຊ່ັນ EDL ຫ   EDL-Gen). ໂຄງການຕາ່ງໆທ່ີ ລດັຖະບານ ເຫັນວາ່ເປັນທາງເລ ອກທ່ີດທ່ີີສດຸໃນ

ດໍ້ານ ສະຖານທ່ີ, ການອອກແບບ ແລະການປະຕິບດັງານ ຈະໄດໍ້ຖ ກອະນມຸດັໃຫໍ້ຜູໍ້ພດັທະນາໄຟຟໍ້າພາຍໃຕໍ້

ການປະມນູສາທາລະນະ ຕາມກ  ານດົເວລາ ເຊີ່ ງກງົກບັ ເປົໍ້າຫມາຍດໍ້ານພະລງັງານ ແລະລາຍຮບັຂອງ 

ລດັຖະບານແຫງ່ ສປປ ລາວ, ໂດຍໃຊໍ້ຂະບວນການປະມນູ ທ່ີຄຸໍ້ມຄອງໂດຍ ລດັຖະບານ. 

ດ ັງ່ທ່ີໄດໍ້ລະບໃຸນພາກທີ 7 ຂອງແຜນແມບ່ດົ, ມ ີ5 ໂຄງການທ່ີຖ ວາ່ໄດໍ້ມາດຕະຖານທ່ີມຄີວາມຍ ນຍງົທ່ີໄດໍ້

ສະເຫນຢີູໃ່ນພາກທີ 6 ທ່ີມກີານສກຶສາຄວາມເປັນໄໄປໄດໍ້ ພາຍໃຕໍ້ບດົບນັທ ກຄວາມເຂົໍ້າໃຈ ຫ   PDA ທ່ີມຢີູ່

ແລໍ້ວ ບດົບນັທ ກຄວາມເຂົໍ້າໃຈ MOU ແລະ PDA ໃຫໍ້ສດິພິເເສດໃຫໍ້ ຜູໍ້ຖ ຖ ຄອງ ໃນການພດັທະນາໂຄງການ

ເຫ ົ່ ານີໍ້ບນົພ ໍ້ນຖານທ່ີບ ່ ມກີານແຂງ່ຂນັ ໃນກ ລະນທ່ີີລດັຖະບານລາວ ເລ ອກໂຄງການເຫ ົ່ ານີໍ້ສ  າລບັການກ ່ສໍ້າງ 

ຕາມທ່ີແຜນແມບ່ດົແນະນ  າ. ດ ັງ່ນ ັ ໍ້ນຂະບວນການປະມນູທ່ີອະທິບາຍຂໍ້າງລຸມ່ນີໍ້ຈະບ ່ ສາມາດນ  າໃຊໍ້ກບັໂຄງການ

ເຫ ົ່ ານີໍ້. 

ໄດໍ້ມບີາງຂ ໍ້ສງົໄສກຽ່ວກບັຄວາມເປັນໄປໄດໍ້ໃນການນ  າໃຊໍ້ການປະມນູທ່ີມກີານແຂງ່ຂນັເພ ່ ອຄດັເລ ອກນກັລງົທຶນ

ສ  າລບັກ ່ສໍ້າງໂຄງການທ່ີລດັຖະບານໄດໍ້ເລ ອກໄວໍ້ ວທີິການທ່ີແນະນ  າໃນທ່ີນີໍ້ບ ່ ໄດໍ້ແນະນ  າແນວນ ັໍ້ນ ແຕແ່ມນ່ການ

ຄດັເລ ອກຜູໍ້ພດັທະນາເພ ່ ອດ  າເນນີການສກຶສາຄວາມເປັນໄປໄດໍ້ ໂດຍການຄດັເລ ອກຈາກການປະມນູແບບ

ແຂງ່ຂນັ. ຖ ໍ້າຜູໍ້ພດັທະນານ ັໍ້ນສາມາດສະແດງຄວາມເປັນໄປໄດໍ້ຂອງໂຄງການແລະໄດໍ້ ມາດຕະຖານຄວາມຍ ນ
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ຍງົ, ຜູໍ້ພດັທະນາດ ັງ່ກາ່ວຈະມສີດິຢາ່ງຂາດຕວົໃນການຮບັສນັຍາສ  າປະທານ ເພ ່ ອ ການກ ່ສໍ້າງ, ເປັນເຈົໍ້າຂອງ

ແລະດ  າເນນີໂຄງການໃນໄລຍະເວລາຂອງການສ  າປະທານ. 

ສະຖາບນັອະນລຸກັທ  າມະຊາດ (NHI) ເຊ ່ ອວາ່ຍງັສາມາດປບັປງຸກດົຫມາຍ ແລະລະບຽບການໃນການຈດັຫາ

ຜາ່ນການປະມນູທ່ີມກີານແຂງ່ຂນັ ສ  າລບັການເລ ອກນກັລງົທຶນ/ນກັພດັທະນາເພ ່ ອດ  າເນນີໂຄງການທ່ີໄດໍ້ກ  ານດົ

ໄວໍ້ໃນແຜນແມບ່ດົ ເຊີ່ ງເປັນກຸມ່ໂຄງການທ່ີມຄີວາມຍ ນຍງົ ດໍ້ວຍການປບັປງຸຂະບວນການສອງຂ ັໍ້ນຕອນທ່ີໄດໍ້

ອະທິບາຍໃນຫນໍ້າ _____ ຂອງ ນີໍ້ພາກການຈດັຕ ັໍ້ງປະຕບິດັ ທ່ີອາດສາມາດເຮັດໄດໍ້ດ ັງ່ຕ ່ ໄປນີໍ້: 

ໃນເວລາທ່ີກະຊວງພະລງັງານແລະບ ່ ແຮ ່ມຈີດຸປະສງົທ່ີຈະດ  າເນນີການສ ກສາຄວາມເປັນໄປໄດໍ້ ສ  າລບັ

ໂຄງການທ່ີໄດໍ້ກ  ານດົໄວໍ້ໃນແຜນແມບ່ດົ, ກະຊວງດ ັງ່ກາ່ວກ ່ສາມາດເຊ ໍ້ອເຊນີຄວາມສນົໃຈຂອງນກັລງົທ ນ ຜາ່ນ

ຂະບວນການປະກາດແຈ ໍ້ງການຕາມປກົກະຕ ິແລະພໍ້ອັນກນັນ ັໍ້ນກ ່ ເຂົໍ້າເຖງິນກັລງົທຶນ/ນກັພດັທະນາທ່ີມສີກັກາ

ຍະພາບ. ແທນທ່ີຈະໃຫໍ້ຂ ໍ້ມນູຄບົຖ ໍ້ວນສມົບນູກຽ່ວກບັຂ ໍ້ກ  ານດົສ  າລບັໂຄງການທ່ີໄດໍ້ແຈ ໍ້ງການ, ກະຊວງ

ພະລງັງານ ແລະບ ່ ແຮ ່ຈະໃຫໍ້ຜູໍ້ເຂົໍ້າຮວ່ມປະມນູສະເຫນລີາຍລະອຽດດໍ້ານເຕັກນກີ ສ  າລບັໂຄງການ ໃຫໍ້

ສອດຄອ່ງກບັຂ ໍ້ກ  ານດົໃນແຜນແມບ່ດົ ໃນແງຂ່ອງທີຕ ັໍ້ງ, ການອອກແບບ ແລະ ການທ  າງານ. ຜູໍ້ປະມນູ

ໂຄງການຈະຍ ່ ນຂ ໍ້ສະເຫນ ີໂດຍບ ່ ຕໍ້ອງສະເຫນລີາຄາ. ສິ່ ງທ່ີຈະໄດໍ້ຮບັໂດຍຜາ່ນຂ ັໍ້ນຕອນການປະມນູທ່ີມກີານ

ແຂງ່ຂນັ ບ ່ ແມນ່ສນັຍາສ  າປະທານທ່ີຈະສໍ້າງໂຄງການ ແຕວ່າ່ເປັນບດົບນັທ ກຄວາມເຂົໍ້າໃຈ MoU ເພ ່ ອດ  າເນນີ

ການສກຶສາຄວາມເປັນໄປໄດໍ້ຢາ່ງສມົບນູ ເຊີ່ ງຈະເກນີກວ່າລະດບັຄວາມເເປັນໄປໄດໍ້ ຫລ  ການສ  າຫລວດກອ່ນ 

ທ່ີຈະມກີານວເິຄາະ ສ  າລບັການສໍ້າງແຜນແມບ່ດົ. 

ຫ ງັຈາກການປະເມນີ ແລະຈດັລ  າດບັການຍ ່ ນສະເຫນ,ີ ກະຊວງພະລງັງານ ແລະບ ່ ແຮ ່ຈະເຈລະຈາກບັຜູໍ້ເຂົໍ້າ

ຮວ່ມການປະມນູທ່ີໄດໍ້ຮບັການຈດັອນັດບັສງູສດຸ ດໍ້ານລາຍລະອຽດຂອງໂຄງການ ຂ ໍ້ກ  ານດົທາງດໍ້ານເຕັກນກິ 

ແລະຄນຸນະພາບທ່ີໄດໍ້ກ  ານດົໄວໍ້ໃນຂ ໍ້ກ  ານດົແລະເງ  ່ອນໄຂໃນເບ ໍ້ອງຕ ົໍ້ນອາດຈະຖ ກດດັແກໍ້ ເນ ່ ອງຈາກຜນົຂອງ

ການເຈລະຈານີໍ້ (ກະຊວງການເງນິ 2004, ມາດຕາ 11). 

ການປະເມນີການປະມນູແມນ່ອງີໃສ ່ເງ  ່ອນໄຂທາງດໍ້ານເຕັກນກີ ເແລະ ຄວາມສາມາດ ແລະຄວາມສ  າເລັດໃນ

ທ່ີຜາ່ນມາ. ບາງຄ ັໍ້ງ ແຜນແມບ່ດົສ  າລບັອາ່ງຮບັນ ໍ້ າບາງອາ່ງອາດປະກອບມໂີຄງການເຂ ່ ອນໄຟຟໍ້າກຸມ່ຫນ ່ ງ ທ່ີມ ີ

ຄວາມເປັນໄປໄດໍ້ເທ່ົານ ັໍ້ນ, ຫ  ຈະໄດໍ້ຜນົປະໂຫຍດສງູສດຸ ຖໍ້າຫາກວາ່ດ  າເນນີການແບບທ່ີມກີານປະສານສມົທບົ. 

ໂດຍທົ່ວໄປ, ການປະຕິບດັງານແບບປະສານສມົທບົແມນ່ຈະເຮັດໄດໍ້ດທ່ີີສດຸໂດຍເຈົໍ້າຂອງດຽວແລະຜູໍ້ປະກອບ

ການດຽວ. ດ ັງ່ນ ັ ໍ້ນ, ໃນກ ລະນດີ ັງ່ກາ່ວ, ກະຊວງພະລງັງານ ແລະບ ່ ແຮ ່ອາດຈະຕດັສິນໃຈທ່ີຈະເລ ອກເອົາຜູໍ້

ສະຫມກັທ່ີ ສະແດງຄວາມຕ ັໍ້ງໃຈ ແລະສາມາດທ່ີຈະນ  າໃຊໍ້ວທີິການພດັທະນາທ່ີມກີານປະສານສມົທບົ.ໃນກ ລະນີ

ທ່ີບ ່ ມກີານຕອບຫນອງກບັການປະມນູ, ກະຊວງພະລງັງານ ແລະບ ່ ແຮ ່ຈະທບົທວນການອອກແບບ ແລະຂ ໍ້ກ  າ

ນດົດໍ້ານເຕັກນກີ ແລະຕດັສນິໃຈວາ່ຈະເຮັດການປບັປງຸໃດໆກອ່ນການປະມນູຄ ນໃຫມ.່ 
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!
!

THE- CURRENT- LEGAL- AND- INSTITUTIONAL- FRAMEWORK- FOR- HYDROPOWER-
PLANNING,-APPROVAL-AND-REGULATION-IN-LAO-PDR---

Background--

The#Master# Plan# sets# forth# a# scenario# for# hydropower# development# in# the# Xe# Kong# basin# in#

which#hydropower#facilities#are#sited,#designed#and#operated#to#maintain#the#natural#functions#

of# the# Xe# Kong# River# that# sustain# its# exceptional# fishery# productivity.# # The#Master# Plan# also#

provides#a#functional#definition#of#“sustainable#hydropower”#that#can#guide#future#planning#for#

the# entire# nation.# # This# work# is# necessary# because# the# current# proposals# for# hydropower#

development#in#the#Xe#Kong#basin#clearly#do#not#qualify#as#environmentally#“sustainable”#under#

any# meaningful# definition# of# that# term# in# that# they# are# unnecessarily# damaging# to# fishery#

resources# in# Lao# as# well# as# posing# large# transboundary# risks# to# the# downstream# fishery# in#

Cambodia#and#Vietnam.#

#

In# undertaking# this# work,# the# Natural# Heritage# Institute# (NHI)# was# also# requested# by# the#

Ministry#of#Energy#and#Mines#(MEM)#to#include#a#“road#map”#or#“instruction#manual”#for#each#

relevant#department# of# the# government# on#how# to# implement# such# a# basinHwide# approach# to#

hydropower# development# in# a# manner# that# complies# with# the# Decree# on# Sustainable#

Hydropower#Development.# #Such#an#“implementation#plan”#is#needed#because#the#Master#Plan#

calls#for#a#quite#significant#change#in#the#way#hydropower#development#planning#and#approvals#

are#currently#conducted#by#these#departments.# #Today,#the#development#schemes#are#initiated#

by#outside# investors,# often#with# some#equity#participation#by#Électricité#du#Laos# (EDL),#while#

the#relevant#departments#of# the#government#play#an#oversight#role# that# is# largely#reactive.# # In#

applying# for# a#Memorandum#of# Understanding# to# conduct# a# feasibility# study# of# a# project,# the#

developers# select# a# proposed# location,# design# and# operation.# # If# that# proposal# proves# to# be#

feasible#both#technically#and#financially,#the#project#moves#through#the#approval#pipeline#to#an#

eventual# concession# agreement.# # The# details# of# this# current# process# are# summarized# in# the#

section# below.# # In# sum,# development# occurs# in# an# ad# hoc#manner# initiated# by# the# developers#

rather# than# in# a# coherent# fashion# orchestrated# by# the# Government# of# Lao# to# assure# the# best#

sites,#designs#and#operations#are#pursued.##

Under#the#master#plan#approach,#the#Government#of#Lao#PDR#takes#the#initiative#to#survey#and#

assess#potential#hydropower# sites# in# a# river#basin# to#determine# the# locations# that#would#best#

satisfy#sustainability#principles#and#standards.##For#the#sites#identified,#it#would#then#prescribe#

designs#and#operations#to#maintain#sediment#flows,#afford#fish#passage,#and#otherwise#mitigate#

effects#on#natural#and#social#resources.##To#make#these#determinations,#the#GoL#would#conduct#a#

programmaticHlevel# environmental# and# social# assessment,# the# core# of#which# is# comparison#of#

alternative#sites,#designs#and#operation#and#their#social#and#environmental#costs#and#benefits,#

as# exemplified# in# the# proposed# Master# Plan# for# the# Xe# Kong# Basin.# # This# review# is# at# a#

reconnaissance#level#of#analysis#that#aims#to#identify#the#projects#that#seem#most#likely#to#meet#

sustainability# criteria# (environmental,# technical# and# financial)# for#purposes#of# inviting# further#

and# more# definitive# studies# by# interested# developers# in# a# fullHfledged# feasibility# study# and#

projectHspecific# environmental# and# social# impact# assessment,# just# as# is# done# under# current#

practice.#
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!

In#sum,#the#current#process#would#be#revised#in#three#ways:#

1)! The# Ministry# of# Energy# and# Mines# and# the# Ministry# of# Natural# Resources# and#
Environment# would# identify# potential# hydropower# projects# that# satisfy#

sustainability# principles# and# criteria# by# conducting# and# comparing# site# suitability#

surveys# and# environmental# and# social# impact# assessments# at# a# preHfeasibility# or#

reconnaissance# level# of# analysis,# as# illustrated#by# the#Master#Plan# for# the#Xe#Kong#

Basin.#

#

2)! The#Ministry#of#Planning#and#Investment#would#offer#to#prospective#developers#on#a#
competitive#basis#the#opportunity#to#enter#into#a#Memorandum#of#Understanding#to#

conduct# a# technical# and# financial# feasibility# study,# under# the# processes# currently#

used,#and#to#conduct#an#environmental#and#social#impact#assessment.#

#

3)! Before#issuing#Environmental#Compliance#Certificates,#MoNRE#would#assure#that#the#
ESIAs# fully# comply# with# the# new# requirements# prescribed# in# the# Policy# on#

Sustainable#Hydropower#Development#and#its#implementing#guidelines#with#respect#

to#scope#and#content.##These#new#requirements#are#as#follows:#

#

!! an#analysis#of#alternatives#for#project#structure#and#locations,#including#a#noH

project#alternative,##

#

!! cumulative#impact#analysis#(see#discussion#below#at#page#17),#

#

!! a#meaningful#assessment#of#transboundary#impacts,#

#

!! lessons#learned#from#previous#projects,##

#

!! a#risk#analysis#over#the#entire#life#span#of#the#project,##

#

Furthermore,# before# issuing# an# Environmental# Compliance# Certificate,# MoNRE#

would:#

!! make# a# determination# whether# all# “potential# negative# impacts# on# the#

environment#and#social#system#can#be#prevented#and/or#mitigated,#

#

!! require#assurance#from#the#developer#that#it#has#made#the#ESIA#availably#to#

the#public#upon#request#in#compliance#with#the#instruction#that#hydropower#

development# is# to# be# conducted# with# openness,# transparency# and#

information#disclosure.##

Overview-of-the-Current-Process-

This# Section# outlines# how# hydropower# development# is# planned,# approved,# regulated# and#

monitored# under# existing# decrees,# laws,# regulations,# policies,# guidelines,# standard# forms# of#

agreement# and# institutional# practices# in# Lao# PDR,# including,# among# others,# the# following#

sources#of#law#and#guidance:#
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•! Policy# Guidelines# for# the# implementation# of# the# Policy# on# Sustainable# Hydropower# in#

Lao#PDR##

•! Environmental#Protection#Law.#

•! Decree#on#Environment#Impact#Assessment#and#its#technical#guidelines,#

•! Ministerial#Instructions#on#the#Process#of#Environmental#and#Social#Impact#Assessment#

of#the#Investment#Projects#and#Activities,#2013#

•! Law#on#water#resources,#

•! Pending#Electricity#Law#

•! Decree#on#Protection#Forest#

•! Decree#on#Compensation#and#Resettlement#of#People#affected#by#Development#Projects,#

2016.#

•! Investment#Law#2016##

•! Standard# form# Memoranda# of# Understanding# issued# by# the# Ministry# of# Planning# and#

Investment#for#hydropower#feasibility#studies,#

•! Standard#form#Project#Development#Agreements,#

•! Standard#form#Concession#Agreements#

•! Standard#form#Power#Purchase#Agreements#with#EDL#

•! Standard# form# ESIA# (Environmental# and# Social# Impact# Assessment)# Compliance#

Certificates#

•! Likely#standard#form#Water#Impoundment#Permits#

Because# the# main# purpose# of# this# Implementation# Section# is# to# chart# a# course# for#

implementation#of#the#Master#Plan#in#conformance#with#the#relatively#new#Policy#on#Sustainable#

Hydropower#Development,#it#will#be#useful#to#first#outline#the#salient#features#of#that#Policy#and#

then# describe# how# the# process# for# hydropower# planning,# approval# and# regulation#works—or#

more,#precisely,#should#work—with#the#requirements#of#that#policy#factored#in.#

Key!requirements!of!the!Policy!on!Sustainable!Hydropower!Development!!

•! §5.1a)#The-Government#agencies#are#to#ensure#that#potential#negative# impacts#on#the#
environment#and#social#system#are#prevented#or#mitigated.#

#

•! §5.3b)#Project-developers#shall#prevent#and#mitigate#any#potential#risks#to#the#natural#
resources#and#the#environment#in#the#design,#construction#and#operation#stages.#

#

•! §5.7# All- hydropower- projects# shall# undertake# a# comprehensive# Environmental# and#
Social# Impact#Assessment.# # For#any#project#with# large# transboundary# impacts,# the#EIA#

shall#include#a#cumulative#and#transboundary#impact#assessment.#

#

•! §5.7#The#environmental#and#social#impact#assessments#will#“include#a#risk-assessment#
over# the# entire# lifeHspan# of# the# [the]# project,# an# analysis- of- alternatives# for# project#
structure# and# locations,# including# the# noHproject# alternative,# lessons# learnt# from#

previous#projects,#and#cumulative#impacts#analysis#at#the#basin#and/or#subHbasin#levels.##

[The# requirement# for# assessment# of# alternative# sites# and# designs# of# hydropower#
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projects# is# particularly# relevant# to# this# Master# Plan,# which# is# essentially# just# that:# an#

assessment#of#sustainable#alternatives#to#proposed#projects.]#

#

•! §5.7b# The# Department# of# Natural# Resources# and# Environmental# Policy# of# MoNRE# is#

charged# with# the# responsibility# for# “ensuring# that# hydropower# projects# are# fully# in#

compliance#with#the#[regulations#on#environmental#and#social#impact#assessment].##[Yet,#

notably,#neither#the#Policy#Guidelines#nor#the#ESIA#regulations#specify#which#agency#of#

the#Government# of# Lao#PDR# is# responsible# for# the# determination#whether# a# proposed#

project# is# environmentally# or# socially# “sustainable”,# the# process# for# making# that#

determination,# or# the# substantive# standard# that# is# to# be# applied.# # This# is# the# greatest#

major#omission#of#the#Lao#Policy.]#

#

•! §5.11#Natural-conserved-habitat#losses#due#to#hydropower#development#projects#shall#
be#avoided#and#mitigated#as#much#as#possible.1#

#

•! §5.1a)#Use- of-water- for- ecological-maintenance# is# recognized# as# a# legitimate#water#
right.#

#

•! §5.1a)# Multiple# hydropower# projects# on# a# single# river# are# to# be# developed# in# an#

integrated#manner.#
#

§5.1a)#All#costs#associated#with#environmental#and#social#impact#avoidance,#mitigation,#
compensation#or# restoration# are# to# be# treated# as# project# expenses# to# be#borne#by# the#

project#developer.#

#

•! §5.# b# and# §5.2b# assigns# to# the# Ministry# of# Energy# and# Mines,# and# specifically# the#

Department#of#Energy#Policy#and#Planning#(DEPP)# the# lead#role# for# implementation#of#

the#policy#in#close#consultation#with#the#other#responsible#agencies#of#the#Government#

of# Lao# PDR.# # Responsible# agencies# are# to# develop# detailed# procedures,# technical#

guidelines,#supporting#decrees/regulations,#and/or#institutional#capacity#building.#

#

•! §5.1a)# The# GoL#will# ensure# integrity,# accountability,# and# transparency# of# hydropower#

projects#through#compliance#monitoring,#reporting#and#information#disclosure.##

#

•! §5.10# provides# that# “All# hydropower# development# project# shall# be# undertaken# on# the#

basis#of#transparency#and#openness.”###

#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!§5.11!“Natural!conserved!habitat!area!losses!due!to!hydropower!development!projects!shall!be!avoided!and!
mitigated!as!much!as!possible.!!Where!avoidance!is!not!possible,!it!must!be!compensated!and!restored!by!the!
project!developers!as!well!as!provide!funding!to!help!manage!and!effectively!conserve!the!watershed!area!as!
well! as! nearby! watersheds! and! other! important! conservation! areas.! [The! developer! m]ust! also! develop! a!
sustainable! biodiversity!management! plan,! consider! compensation! or! help!mitigate! the! impact! on! the! local!
natural!resource!base”.!
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•! §#5.10a)#notes#that#the#ESIA#regulations#require#“public#disclosure#of#information#related#

to# the# project# development# and# their# social# and# environmental# impacts.# [Notably,#

however,# this# injunction#has# not# (yet)# been# applied# to# public# access# to# environmental#

and#social#impact#assessments#which#are#still#regarded#by#the#MoNRE#as#the#property#of#

the# developers# (who# do,# indeed,# pay# for# their# preparation# as# required# by# §5.7# of# the#

Guidelines).]2#

#

•! §5.2#Stakeholders-are-to-be-included# in#the#process#of#planning,#implementation#and#
monitoring# of# projects.# # While# the# “stakeholders”# are# not# defined# explicitly,# the# term#

apparently# includes# at# least# the# local# affected# peoples# and# government# officials.# # §5.8#

makes# clear# that# persons# subject# to# displacement# and# relocation# have# a# right# to#

consultation#and#as#“projectHaffected#persons#(PAPs).#

#

•! §5.1a)# and# §5.14# Existing- hydropower- projects# will# be# reviewed# to# ensure# that#
unsustainable# aspects# are# adequately# addressed# (i.e.,# projects# at# any# stage# of#

development,# including# those# for#which# feasibility# studies#have#been# conducted#under#

existing#MOUs#are#not#exempt#from#the#policy).#

Hydropower!development!planning!

Under# the# Electricity# Law# of# 2012,# the# MEM# is# responsible# for# developing# the# official#

governmental# plans# for# the# power# sector# (Article# 10)# in# coordination# with# the# relevant#

departments# of# various#ministries# including# Planning# and# Investment,#Natural# Resources# and#

Environment,# National# Defense,# Public# Security,# Finance,# and# local# authorities# (Article# 63).##

According#to#Article#6#of#the#Law#on#the#Government#of#Lao#PDR#(2003),#the#“government”#that#

approves# such# plans# consists# of# the# Prime# Minister,# Deputy# Prime# Ministers,# Ministers# and#

Chiefs#of#relevant#Committees#with#equal#status#to#MEM.#

The#Electricity#Law#calls# for#development#strategies#and#plans# in#the#short,#medium#and# longH

terms,#but#does#not#mandate# the#preparation#of#such#plans#at# the#river#basin#scale.# #Thus,# the#

government#does#not#provide#a#comprehensive#river#basin#development#plan#(Article#10)#that#

the# individual# hydropower# projects# are# required# to# fit# within,# although# the# new# Water#

Resources#Law#may#change#that#(see#discussion#at#page#24).# # #Rather,#the#planning#process#for#

individual# projects# is# left# to# the# initiative# of# the# developers# rather# than# these# government#

agencies.# # The# Electricity# Law# (2012)# does# set# out# the# steps# for# the# developers# to# follow#

submitting# their# own# plans# in# terms# of# data# collection# and# guidance# on# design,# construction,#

installation,#generation,#transmission,#distribution,#and#provision#of#exportHimport#and#services#

(Article#9).##

The# new# Policy# on# Sustainable#Hydropower#Development# in# Lao# PDR# (PSHD# 2015),# requires#

that,# to#achieve#social,#economic#and#environmental#sustainability,#electricity#planning# is# to#be#

undertaken#in#collaboration#with#relevant#stakeholders#in#the#management,#utilization#of#water#

and#water#resources#for#“optimal#benefits”#(Section#5.2,#paragraph#1).##The#term#“stakeholders”#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2! §5.7a)! notes! that! the! regulations! of! MoNRE! require! public! participation! during! the! preparation! of! the!
environmental!and!social! impact!assessments!as!well!as!disclosure!of!“public! information”.! !No!definition!of!
that!term!is!provided,!however. 
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is#not#defined#in#this#Policy,#but#usually#stakeholders#include#relevant#government#departments#

at# the# national# and# local# levels# and# the# affected# local# people.# # Requirements# for# stakeholder#

participation# (including#project#affected#people)#are# found# in# the#Policy#Guidelines# (Section#3,#

Page#3),#but#it#is#not#clear#how#meaningful#and#highHquality#participation#is#to#be#ensured.##The#

term#“optimal#benefits”#is#also#not#defined#and#there#is#no#standard#or#process#to#ascertain#the#

optimal#benefits.#

Process!and!standards/criteria!for!approval!of!a!hydropower!project!

The#steps#in#the#approval#process#include#obtaining#a#Memorandum#of#Understanding#(MOU),#a#

Project#Development#Agreement# (PDA),# and,# finally,# a#Concession#Agreement# (CA)# (Electricity#

Law# 2012,# Article# 29).# # Figure# 12H1# shows# these# steps.# These# steps# are# required# for# buildH

operateHtransfer#(BOT)#projects#and#for#buildHownHoperate#(BOO)#projects.##The#Department#of#

Energy# Business# (DEB)# of# MEM# is# the# focal# agency# for# the# management# of# the# process# of#

independent#power#producer#(IPP)#(Policy#Guidelines# for# the# Implementation#of# the#Policy#on#

Sustainable#Hydropower#in#Lao#PDR,#2015).#!
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'
Figure! 12O1.! Hydropower! Development! Process.! ! Source:! Policy! Guidelines! on! the! implementation! of! the! Policy! on!
Sustainable! Hydropower! Development! in! Lao! PDR! 2016,! Law! on! the! Promotion! of! Investment! (2016),! Environmental!
Protection!Law!(2013),!Law!on!Water!and!Water!Resources!(2017).!
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MOU!stage!

A# prospective# developer# obtains# a#MOU# from# the#Ministry# of# Planning# and# Investment.# # The#

MOU# confers# an# exclusive# right# to# conduct# a# feasibility# study# including# social,# economic,#

environmental,#technical#and#financial#feasibility#aspects#of#a#hydropower#scheme#at#a#specified#

site#(Electricity#Law#2012,#Article#3).##The#terms#of#the#MOU#also#require#an#environmental#and#

social#impact#assessment#(ESIA)#of#the#proposed#project.##

Application!process!

According# to# the# Law# on# Investment# Promotion# (2016),# Article# 45,# a# party# wishing# to#

operate#a#business,#including#a#hydropower#project,#submits#an#application#for#a#Memorandum#

of# Understanding# (MOU)# with# supporting# documents# to# the# “oneHstop# service”# office# at# the#

Ministry#of#Planning#and# Investment# (MPI)#at# the#national# level# for# large#scale#projects# (more#

than#15#MW)#and#at# the#Department#of#Planning#and# Investment# (DPI)# local# level# for# smaller#

projects# (less# than#15#MW).# # Figure#12H2# shows#MOU#Steps.# #The#application# for# a#MOU# for# a#

hydropower#project#requires# that#preliminary#data#be#collected.# #Permission#to#do#so#must#be#

sought#from#the#Department#of#Energy#Policy#and#Planning#(DEPP)#under#the#Ministry#of#Mines#

and#Energy#(MEM)#for#projects#larger#than#15#MW#(large#projects),#and#Provincial#Department#

of#Energy#and#Mines#(PDEM)#for#projects#less#than#15#MW.##

The# required# documents# for# submitting# an#MOU# application# are# as# follows# (OneHStop# Service#

Guidebook,#Page#23H24):#

1.#Application#for#electricity#investment#in#hard#copy.#

2.#Brief#project#proposal,#certified#by#the#CEO#of#the#applicant.#

3.#Biography#and#experience#of#the#company,# including#license#or#business#registration#

certificate.#

4.#General#business#agreement#(in#case#of#two#companies#or#more).#

5.# Power# of# attorney# for# the# representative# of# stockholders# or# company,# in# case# the#

person#filing#the#application#is#not#at#the#CEO.#

6.#Map#indicating#the#project#location.#

7.#Documentation#of#the#technical#aspects#of#the#projects.#

8.#Documentation#on#the#preliminary#data#collection#for#the#project.##

9.#Supporting#letter#of#financial#institutes#or#banks#(if#any).#

10.#Other#related#documents#(if#any).#
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Figure!12O2.!MOU!Stage.!Source:!Policy!Guidelines!on!the!implementation!of!the!Policy!on!Sustainable!Hydropower!
Development!in!Lao!PDR!2016,!Law!on!the!Promotion!of!Investment!(2016),!Environmental!Protection!Law!(2013).!

Consideration# of# the# application# takes# up# to# 65# working# days# from# the# date# of# receipt# of#

complete#application#by#the#OneHStop#Service#Office.###

The#process#is#summarized#as#follows.#

After#receiving#a#complete#set#of#applications# from#any#developer,# the#OneHStop#Service#Office#

will# circulate# the# application# documents# to# relevant# agencies# at# central# and# local# level# for#

comments#within#3#days.#Key#relevant#agencies#would# include#members#of# the#Committee# for#
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Investment# Promotion# and# Management# (CIP),# namely# MoNRE# (Department# of# Natural#

Resources# and# Environment# Policy# (DNREP)),# MEM# (Department# of# Energy# Business,# (DEB),#

Department# of# Energy# Policy# and# Planning# (DEPP),# and# Department# of# Energy# Management#

(MEM))# and# MPI# itself.# (Guidelines# for# the# Implementation# of# the# Policy# on# Sustainable#

Hydropower#Development#in#Lao#PDR#2016,#Annex#1,#Section#1.2).##The#CIP#is#established#at#two#

levels:# central# and# local# (Law# on# Investment# Promotion,# Article# 75H77).# CIP# at# central# level#

consists#of:#

a)! Deputy#Prime#Minister#as#chair#
b)! Minister#of#MPI#as#deputy#chair#and#standing#member,#
c)! Minister#of#the#Ministry#of#Industry#and#Commerce#as#deputy#chair#
d)! Deputy#Minister#of#MPI#as#member#
e)! Deputy#Minister#of#the#Ministry#of#Finance#as#member#
f)! Deputy#Minister#of#the#Ministry#of#Natural#Resources#and#Environment#as#

member#

g)! Deputy#Minister#of#the#Ministry#of#Energy#and#Mines#as#member#
h)! Deputy#Minister#of#the#Ministry#of#Agriculture#and#Forestry#as#member#
i)! Deputy#Minister#of#the#Minister#of#Labour#and#Social#Welfare#as#member#
j)! Deputy#Minister#of#the#Ministry#of#Public#Works#and#Transport#as#member#
k)! Deputy#Minister#of#the#Ministry#of#Information,#Culture#and#Tourism#as#member#
l)! Deputy#Minister#of#the#Ministry#of#Public#Security#as#member#(Law#on#

Investment#Promotion,#Article#76).#

#

1.! Responses#of#the#relevant#agencies#must#be#provided#within#30#workingHdays,#without#
which#they#are#considered#to#have#approved#the#application#implicitly).#

#

2.! Based# on# comments# obtained# the# CIP# considers# and# approves# the# application# in#
principle.###

#

3.! The# OneHStop# Service# Office# and# the# developer# then# enter# into# negotiations# on# any#
outstanding#issues,#with#participation#of#relevant#agencies#at#the#central#and#local#levels.#

The# results#of# the#negotiation#are# reported# to# the#CIP# for# consideration# in# its#decision#

whether#to#sign#the#MOU.##

#

4.! The#MOU#is#signed#by#the#developer#and#the#Ministry#of#Planning#and#Investment#(MPI)#
with#concurrence#of#MEM#(DEB,#DEPP#&#DEM).##

#

5.! After#the#MOU#is#signed,#investors#are#required#to#deposit#funds#as#stipulated#in#the#MOU#
(Law#on#Investment#Promotion#2016,#Article#46),#the#amount#depending#on#the#range#of#

installed#capacity.##Table#12H1#shows#the#deposits#based#on#installed#capacity.#

#

#

#

#
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Table!12O1.!Deposits!for!MOU’s!warranties!by!installed!capacity.!Source:!Adapted!from!the!OneFStop!Service!
Guide!Book,!page!24.!

Installed#capacity# Warranties#in#US$#

Up#to#5#mw# 10.000#

5#MW#H#100#MW# 30.000#

>100#MW# 50.000#

!

6.! The#OnHStop#Service#Office#issues#an#investment#license#within#three#working#days#after#
signing# of# the# MOU.# # If# an# application# is# rejected,# the# investor# is# notified# within# 3#

working#days#of#rejection#(Law#on#Investment#Promotion#2016,#Article#46).#

A# MOU# is# valid# and# enforceable# for# a# period# of# 24# months# (Revised# Electricity# Law# 2017).#

Expired# MOUs#maybe# extended# upon# request# of# the# developers# and# approval# by# MPI# or# the#

Provincial#Department#of#Planning#and#Investment,#depending#on#the#scale#of#the#hydropower#

project.# Requests# for# extension# of# an# MOU# must# be# made# at# least# one# month# before# the#

expiration#date#(Electricity#Law#2012,#Article#29).##

A#MOU#may#be#terminated#if:#

1)! the#developer#fails#to#rectify#a#breach#of#contract#within#60#days#of#written#notification,#
(Model#MOU,#Article#12,#(i)),#

2)! the#feasibility#study#or#environmental#and#social#impact#assessment#find#that#the#project#
is# not# feasible.# If# so,# either# the# developer# or# the# GOL# may# terminate# the# MOU# by#

providing#at#least#60#days#of#notice#to#the#developer#(Model#MOU,#Article#12),##

3)! the#developer#fails#to#transfer#money#to#MPI#within#30#days#from#the#signing#of#the#MOU#
to#guarantee#on#implementation#of#the#project#(Model#MOU,#Article#5,#K).#

Once#an#MOU#has#been#signed,#MEM#has#the#following#obligations.#MEM#shall:#

1)! Not#negotiate,#consider#or#accept#any#other#proposal#or#offer#from#the#third#party,#apart#
from#the#developer,#for#the#development#and#implementation#of#the#Project,#

2)! Authorize#access#for#the#developer#to#enter#the#site#and#under#prescribed#conditions#for#
the#conduct#of#field#activities,#

3)! Assist# the# developer# in# obtaining# visas,# permits,# approvals,# licenses# or# authorizations#
from# central,# regional# or# local# governments# or# communities# that#maybe#necessary# for#

the#implementation#of#the#mandate#under#the#MOU,#

4)! Provide# appropriate# information,# if# available,# to# facilitate# the# feasibility# study# and#
environmental#and#social#impact#assessment,#which#information#the#developer#pays#for#

at#a#reasonable#rate,#and#

5)! Introduce# the# Project# to# relevant# local# authorities# through# meetings# in# the# province#
where#the#project#is#located#(Sample#MOU,#Article#6).#

#

Sometimes#the#MOU#holder#is#a#speculator#who#transfers#the#rights#to#potential#investors.##This#

is#supposed#to#be#approved#by#MPI,#but#that#approval#is#not#always#sought.#
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Feasibility!study!stage!!

As#noted,#the#MOU#confers#an#exclusive#right#on#the#developer#to#conduct#a#feasibility#study#for#

a#project#at#the#specified#site,#assuring#that#its#investment#in#the#study#will#not#be#jeopardized#by#

competing# applicants.# # All# hydropower# development# projects# are# required# to# conduct# a#

comprehensive# study# to# ensure# economic,# technical# and# financial# feasibility.# The# projects# are#

also#required#to#assess# the#potential#negative#social#and#environmental# impacts#and#how#they#

can#be#prevented#or#mitigated,#which# is#discussed#below#at#page#13H26# (Policy#Guidelines# for#

the# Implementation# of# Policy# on# Sustainable# Hydropower# Development# in# Lao# PDR# 2016,#

Section#5.4).#

The# feasibility# study# should# address# the# design,# construction,# installation# and# operation# of#

projects,#including#transmission#lines#and#other#related#facilities.##The#content#of#the#feasibility#

study#includes:#

•! Design#details:# #The#project#design#has# to#meet# international# standards# for# large#dams#

over# the# economic# life# of# the# project,# including# the# longHterm# benefits# of# the# GOL#

(Sample# PDA,# Clause# 7.2).! ! The# design# details# should# include# design# of# the# gates# for#
release#of#environmental#flows.#

#

•! Construction# plans,# methods# and# materials# and# the# contracts# for# project# design,#

engineering#and#construction#(Sample#PDA,#Clause#7.2),#

#

•! Projection#of#the#monthly#energy#production,#including#measures#to#assure#high#quality#

and#efficiency#of#energy#production,#

#

•! Measures#to#assure#dam#safety,##

#

•! Measures# to# assure# avoidance,# minimization,# and# compensation# of# damages# to# the#

natural#resources,#life,#health#and#property#(Policy#Guidelines#for#the#Implementation#of#

Policy#on#Sustainable#Hydropower#Development#in#Lao#PDR#2016,#Section#5.4),#

#

•! Projection# of# the# sediment# trapping# in# the# reservoir# over# the# project# life# cycle# and#

proposed#solution#for#the#sediment#(Sample#PDA,#Clause#6.1),#

#

•! Preliminary# financial# assumptions# for# the# purpose# of# estimation# of# the# Project# Cost#

(Sample#PDA,#Clause#7.2#(a)).#

#

The# technical# factors# that#must# be# included# in# the# feasibility# studies# are# set# forth# in# the# Lao#

Electrical#Power#Technical#Standard#(LETPS).#The#LEPTS,#however,#is#not#available#for#review#at#

the#time#of#this#writing.# It# is#not#clear# if# the#LEPTS#includes#technical#risks#such#as#availability#

and# reliability# of# the# hydrological# resources,# seismic# stability,# natural# hazards,# asset# safety,#

access#to#construction#materials,#geotechnical#stability,#etc.,#yet# it# is#hard#to#image#a#feasibility#

study#being#adequate#for#investors#and#power#customers#unless#these#factors#are#resolved.#
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These# factors# in# the# feasibility# study#are# reviewed#and,# if# acceptable,# approved#by#MEM.# #The#

review#process#involves#consultation#with#relevant#agencies#at#both#the#national#and#local#levels#

(Policy#Guidelines#for#the#Implementation#of#Policy#on#Sustainable#Hydropower#Development#in#

Lao# PDR# 2016,# Clause# 5.4).# # DEPP# is# responsible# for# consideration# of# the# economic# aspects#

(Clause#5.5)#and#DEM#is#responsible#for#consideration#of#technical#factors,#which#are#to#conform#

to#the#LEPTS.##(Clause#5.6).##Review#of#the#technical#aspects#related#to#flood#management#are#the#

responsibility# of# MoNRE# and# MPI# (Policy# Guidelines# for# the# Implementation# of# Policy# on#

Sustainable#Hydropower#Development#in#Lao#PDR#2016,#Clause#5.6).#

It# is# unclear#whether# the# economic# factors# examined# by#DEPP# include# financial# risks# such# as#

inability# to# meet# project# costs,# uncertainties# in# meeting# revenue# streams,# market# stability,#

difficulty# in#access# to#project# finances,#etc.#Also,# it# is#not# clear# if# the#economic#aspects# include#

additional# benefits# that#may# accrue# from# the# project,# such# as#water# supply,# or# the# social# and#

environmental# costs,# and#whether# a# net# economic# benefit# calculation# is# required.# Analyses# of#

such# risks#at# the#early# stage#of# the# feasibility# study#can#ensure# that# they#are# identified#before#

large#investments#are#made#in#projects.##

It#is#also#not#clear#if#the#assessment#of#feasibility#considers#the#risks#associated#with#availability#

of#water# for# life# of# the#project,# taking# into# account# future#demand#over#water# and# changes# in#

hydrology# due# to# climate# change.# Indeed,# this# should# also# be# assessed# by# the# Department# of#

Water# Resources# (DWR)# of# MoNRE# from# the# perspective# of# river# basin# planning# and#

management,#including#water#allocation,#as#discussed#at#pages#21#and#33#below.#

If# the# feasibility#study# is#deemed#adequate#by#these#several#agencies,#a# feasibility#certificate# is#

issued#by#the#DEPP.#

Environmental!and!Social!Impact!Assessment!(ESIA),!and!Environmental!and!Social!Management!and!
Monitoring!Plan!(EMMP)!!

Following# the#signing#of# the#MOU,# the#developer#prepares#a# scoping# report# (SR)#and# terms#of#

reference# (TOR)# for# an# environmental# assessment.# Investors# can# start# conducting# the# ESIAs#

after# approval# of# their# respective# scoping# reports# and# ToRs# (Ministerial# Instruction# on# the#

Process# of# Environmental# Impact# Assessment# of# the# Investment# Projects# and#Activities# 2012,#

Section#2.4).# #The#SR#specifies#the#types#of# impacts#to#be#assessed#and#the#data#to#be#collected#

and# analyzed.# # The# ToR# describes# the# work# to# be# performed# to# conduct# the# environmental#

impact#assessment.# #The#ToR#must#conform#to#the#designated#format#and#technical#guidelines.#

Assurance#of#appropriate#public#involvement#is#required#(Ministerial#Instruction#on#the#Process#

of# Environmental# Impact# Assessment# of# the# Investment# Projects# and# Activities# 2012,# Clause#

2.3).##

The# Environmental# and# Social# Impact# Assessment# is# governed# by# the# laws,# standards# and#

guidelines#listed#in#Annex#12.1.# #Requirements#for#hydropower#developers#in#the#ESIA#process#

include# the# following# (Ministerial# Instruction# on# the# Process# of# Environmental# and# Social#

Impact#Assessment#of#Investment#Projects#and#Activities#2013,#Clause#2.12):#

•! Undertake# studies# on# physical,# biological# and# socioHeconomic# aspects# and# assess# the#

potential#social#and#environmental# impacts.#Data#and# information# for#such#assessment#
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can#be#obtained#from#concerned#departments#of#the#national#and#local#government#field#

surveys,# and# consultations# with# the# Project# Affected# Persons# (PAPs)# and# other#

stakeholders.##

#

•! Prepare# the# ESIA# Report# defining# all# the# protective# and# mitigation# measures# for# the#

social#and#environmental#impacts.#

#

•! Coordinate# with#MoNRE# on# public# involvement# in# strict# compliance# with# the# MoNRE#

public# involvement#process# to# ensure# that# there# is#no# threat,# coercion,# force,# violence,#

bribery# or# deception# involved.# This# process# will# include# consultations# at# the# village,#

district,#provincial#and#national#levels#and#technical#meetings#as#necessary.#

#

•! Coordinate#with#MoNRE#on# information#dissemination#at# the#national#and# local# levels,#

especially# to# explain# the# project# plan,# potential# benefits,# and# the# social# and#

environmental#impacts.##

#

•! Based#on# feedback,# revise#and# submit# the# scoping# report,# terms#of# reference#and# final#

ESIA#report#to#MoNRE#for#review#and#approval#prior#to# implementation#of#any#project#

activities.##

The# ESIA# must# include# an# Environmental# and# Social# Management# and# Monitoring# Plan#

(ESMMP).# # Requirements# for# ESMMPs# are# specified# in# the# Ministerial# Instructions# on# the#

Process# of# Environmental# and# Social# Impact# Assessment# of# the# Investment# Projects# and#

Activities,#2013,#Clause#2.9,#which#can#be#summarized#as#follows.#

•! Incorporate#ESMMP#into#the#package#of#the#ESIA#Report,#

#

•! Prepare#the#ESMMP#in#Lao#Language,#

#

•! Evaluate# the# implementation#of# the#ESMMP#during# the#construction#period#and#report#

on#compliance#6#months#before#the#commencement#of#operations.#Subsequent#revisions#

of#ESMMP#are#to#be#submitted#to#MoNRE#for#approval,#

#

•! In#case#of#projects#with#major#social#and#environmental# impacts#and/or# “complicated”#

projects,# the#Ministerial# Instructions# require#preparation#of# a# separate#ESMMP# for# the#

construction# and# operation# period# for# approval# by# MoNRE# before# construction# and#

operation# can# begin# (Ministerial# Instructions# on# the# Process# of# Environmental# and#

Social#Impact#Assessment#of#the#Investment#Projects#and#Activities,#2013,#Clause#2.9).#

Developers#are#to#strictly#implement#the#environmental#and#social#management#and#monitoring#

measures# as# specified# in# the# ESMMP# throughout# the# project# life# cycle# and# revise# the# ESMMP#

periodically,# to# reflect# actual# circumstances# of# each# period# of# the# investment# projects# and#

submit# it# to# MoNRE# for# renewal# of# the# ECC.# # The# review# and# approval# process# should# be#

completed#within#30#business#days,#excluding#time#spent#for#revision.#
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With#more#than#one#hydropower#plant# located#on#river#basin#or#subHbasin,#cumulative# impact#

assessment# (CIA)#will# be# required# as# per# ESIA# and# IEE# regulations# (Policy# Guidelines# for# the#

Implementation#of#the#Policy#on#Sustainable#Hydropower#Development#in#Lao#PDR#2016,#Clause#

5.11,# a).# #The# fact,#however,# is# that# cumulative# impacts#occur#not# just#because#of#hydropower#

projects,# but# also# others# such# as# mining,# large# scale# irrigation,# large# scale# concessional#

agriculture,# etc.# # Cumulative# impacts# should# include# not# only# impacts# on# the# biophysical# and#

social# environments,# but# also# impacts# on# the# financial# viability# of# other# investment# project#

located# in# nearly# area# (Policy# Guidelines# for# the# Implementation# of# the# Policy# on# Sustainable#

Hydropower#Development#in#Lao#PDR#2016,#Clause#5.7).##Thus,#the#notion#of#cumulative#impact#

includes#such#factors#a#water#availability#for#downstream#users.##

Nominally,#the#DNREP#is#required#to#take#account#of#transboundary#impacts.# #Any#project#that#

captures#sediment#that#would#otherwise# flow#across# international#boundaries#and#any#project#

that#poses#a#barrier#to#migratory#fish#should#be#assumed#to#have#such#transboundary#impacts.#

Notably,#however,#DNREP#does#not#at#the#time#of#this#writing#require#the#ESIA#to#comply#with#

important# requirements# set# forth# in# the# Guidelines# for# Implementation# of# the# Policy# on#

Sustainable#Hydropower#Development#in#Lao#PDR.##For#instance,#DNREP#has#not#implemented#

the#requirements#for:#

•! a#risk#analysis#over#the#entire#life#span#of#the#project,##

#

•! an# analysis# of# alternatives# for# project# structure# and# locations,# including# a# noHproject#

alternative,##

#

•! lessons#learned#from#previous#projects,##

#

•! cumulative#impact#analysis,##

#

•! a# meaningful# assessment# of# transboundary# impacts,# as# required# by# Section# 7# of# the#

Policy,##

#

•! a#determination#whether#all#“potential#negative#impacts#on#the#environment#and#social#

system#can#be#prevented#and/or#mitigated”,#as#required#by#Section#4#of#the#Policy.##This#

omission#is#of#concern#in#light#of#the#findings#in#Section#5#of#the#Master#Plan#that#some#of#

the#impacts#of#the#reservoir#on#migratory#fish#survival#cannot#be#mitigated.##

#

•! openness,# transparency# and# information# disclosure”# as# the# basis# for# undertaking# all#

hydropower# projects# (Section# 10)# as# DNREP# continues# to# treat# ESIAs# as# confidential#

documents#that#are#the#property#of#the#developer.3##

#

#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3!If!the!MOU!is!terminated,!the!GOL!has!the!right!to!use!the!information!of!the!FS!and!ESIA!at!no!cost.!(Sample!
MOU,!Article!9).!The!MOU!and!all!information!disclosed!by!one!party!to!the!other!in!connection!with!the!MOU!
shall!be!deemed!to!be!confidential!during!the!Mandate!Period!and!2!months!after!the!expiry!of!the!Mandate!
Period!(Sample!MOU,!Article!10).!
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When# the# ESIA# is# completed,# it# is# submitted# to# (DNREP)# for# review# of# the# contents.� �he#
Department# of# Environmental# and# Social# Impact# Assessment# has# recently# been# split# into# the#

Department# of# Natural# Resources# and# Environment# Policy# (DNREP)# and# the# Department# of#

Natural# Resources# and# Environment# Inspection# (DNEI).# # The# former# is# responsible# for#

reviewing# and# approval# of# ESIA,# while# the# latter# is# responsible# for# ESIA# inspection# for#

compliance#(Interview#with#staff#of#the#DNEP,#October#2017).#

For#routine#projects,# the#review#of#the#ESIA#and#SEMMP#Reports#by#MoNRE#can#take#up#to#95#

business# days# to# complete,# excluding# time# spent# for# revision,# if# required.# For# projects#

considered#to#be#“complicated”#by#MoNRE#based#on#review#of#the#Scoping#Report#and#TOR,#the#

review#process#may#take#up#to#120#days# to#allow#time# for#consideration#by#a# technical#expert#

committee,#involving#domestic#and#foreign#experts#and#consultants#appointed#by#MoNRE.4##The#

review#process#includes#distribution#of#the#ESIA#Report#(with#ESMMP)#to#relevant#agencies#for#

comments#and#holding#technical#and#consultative#meetings#to#explain#the#report#to#the#national#

and#local#levels#and#obtain#their#feedback.##

Notable,#at#no#stage#in#this#process#does#MoNRE#make#an#explicit#determination#of#compliance#

with# the# Policy# on# Sustainable# Hydropower# Development.# # Nor# has# it# articulated# substantive#

standards#or#criteria#for#making#that#determination.##Indeed,#there#are#no#sustainability#criteria#

specified#anywhere#in#the#existing#law.##As#a#consequence,#the#compliance#with#the#decree#today#

is#more#procedural# rather# than#substantive.# #Nor#do# the#Guidelines#specify#which#agency# is# to#

promulgate#standards#or#criteria#to#implement#the#Policy.##Section#2.2#of#the#Guidelines#assign#to#

the#DEPP#the#responsibility#for#“forging#effective#implementation#of#this#policy”#and#assigns#to#

“the# responsible# agencies”# the# task# of# developing# “detailed# procedures,# technical# guidelines,#

supporting# decrees/regulations,# and# or/institutional# capacity# building# to# ensure# effective#

implementation# of# the# updated# policy# .# .# .”# # However,# Section# 7.2# of# the#Guidelines# assigns# to#

DNREP#the#responsibility# for#“ensuring#that#hydropower#projects#are# fully# in#compliance#with#

the#Environmental#Impact#Assessment#decree.”###

#

Notably,# the#Integrated#Environmental#and#Social#Obligations# for#Projects#does# incorporate#by#

reference# other# sources# of# guidance# on# sustainably# hydropower# development,# including# the#

Sustainability#Protocols#of#the#International#Hydropower#Association,#the#Safeguards#Policies#of#

the# Asian# Development# Bank# (ADB),# and# the# Guidelines# on# Sustainable# Hydropower#

Development# from# the# International# Finance# Corporation# (IFC).# # The# extent# to# which#

substantive#criteria#or#standards#for#sustainable#hydropower#development#can#be#derived#from#

these#guidance#documents#is#assessed#in#Annex#12.3##

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4!For!projects! involving!compensation!and!resettlement,!preparation!of!ESIA!and!ESMMP,!developers!will!be!
required! to! prepare! the! social! impact! assessment! report! and! the! environmental! impact! assessment! report!
separately.!While!the!review!process!of!the!latter!shall!comply!with!the!procedures!for!preparation!and!review!
of!ESIA!Report!as!specified!by!the!Ministerial!Instruction!on!the!Process!of!ESIA,!the!former!will!need!to!comply!
with!the!procedures!stipulated!by!the!Decree!on!Compensation!and!Resettlement!No.!192,!dated!7/7/2005.!In!
addition! to! the! requirements! of! the! Ministerial! Instruction! on! the! Process! of! ESIA,! the! Decree! on!
Compensation!and!Resettlement!requires!that!developers!prepare!and!implement!plans!for:!1)!compensation,!
2)!resettlement!3)!livelihood!rehabilitation.!
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If# the#ESIA#and#ESMMP#are#deemed#satisfactory,#MoNRE# issues#an#Environmental#Compliance#

Certificate;#if#not,#MoNRE#either#issues#requirements#for#revision#and#reHsubmission,#or#rejects#

the#project.# # The#ECC# is# valid# for#2H5#years# and# renewable# throughout# the# investment#period.##

Any#mitigation# requirements# imposed#by#DNREP#are# included# as# terms# and# conditions#of# the#

ECC.#

In# theory,# the# main# reasons# for# rejection# include# substantial,# unavoidable# and# irremediable#

social#and#environmental#impacts#or#inconsistency#with#the#National#Environmental#Policy#and#

Strategic#Plan#of#MoNRE# (Ministerial# Instructions#on# the#Process#of#Environmental# and#Social#

Impact# Assessment# of# the# Investment# Projects# and# Activities,# 2013).# In# practice# however,#

rejection#of#projects#is#rare.##DNREP#routinely#approves#the#ESIA#on#the#basis#of#content#rather#

than#quality#of#analysis.# #If# it#deems#the#impacts#to#be#unacceptably#large#or#believes#there#are#

less# impactful# alternatives,# it# can,# and# sometimes# does,# require# the# developer# to# incorporate#

additional#mitigation#measures,#such#as#fish#passage#facilities,#in#the#design#of#the#project.###

If#the#ECC#contains#conditions#for#the#project#owners#to#strictly#comply#with,#failure#to#do#so#can#

result#in#revocation#or#suspension#of#the#ECC#at#any#time#during#the#project#investment#period.#

Two#rounds#of#warnings#for#project#owners#to#fix#nonHcompliance#are#issued#by#MoNRE#before#

revocation#or#suspension#can#be#carried#out:#the#first#warning#is#for#90#days#and#the#second#is#

for#60#days.#

An#ECC#approving#ESIA#Report# lasts#as# long#as#the#investment#period,#which#may#be#the#same#

duration# of# the# Concession#Agreement# (Ministerial# Instructions# on# the#Process# of# ESIA# of# the#

Investment# Projects# and# Activities,# 2013,# Clause# 2.10).# # However,# the# ECC# approving# the#

ESMMP,#may#be#valid#for#only#2H5#years,#depending#on#the#severity#of#impacts.#Nevertheless,#the#

ECC# is# renewable# periodically# throughout# the# investment# period.# # An# ECC# can# be# voided# by#

MoNRE#unless#progress#is#made#within#2#years.#Progress#is#determined#by#MoNRE.##Once#an#ECC#

is#void,#application#for#a#new#ECC#is#allowed#only#once,#if#investment#is#to#continue.#

Substantive# environmental# performance# standards# incumbent# upon# developers# that# receive#

ECCs#are#set#forth#in#Annex#12.1.#

PDA!stage!

When# the#ESIA# and# FS# have# been# approved#by#MoNRE# and#MEM,# respectively,# the# developer#

applies# to# MPI# for# a# Project# Development# Agreement# (PDA).# # This# is# a# commitment# by# the#

Government# of# Lao# that# the# proponent# can# undertake# the# additional# financial# and# technical#

preparations#for#a#Concession#Agreement#without#competition#by#others#for#that#site.##The#PDA#

does#not#guarantee#that#the#GoL#will#ultimately#decide#to#authorize#such#a#project,#but#only#that,#

if# it# does# so,# the# developer# will# have# an# exclusive# and# nonHcompetitive# right# to# obtain# the#

Concession#Agreement.##

#

According#to#the#sample#PDA,#Clause#3,#the#purpose#of#the#Project#Development#Agreement#is#to:#

•! Confirm#the#terms#and#conditions#of#the#right#conferred#on#the#developer#to#carry#out#all#

activities# as# specified# in# the# PDA# to# develop# the# project# on# a# build,# own,# operate# and#

transfer#basis.#These#terms#and#activities#are#presented#below.#



Sustainable)Hydropower)Master)Plan)for)the)Xe)Kong)Basin)–)Volume'4)

!
Section!12—18!

!
!

#

•! Confirm# the# agreement# of# the# GoL# and# developer# to# negotiate# the# necessary# project#

documents#in#accordance#with#commercial#principles#and#the#objectives#of#the#PDA,#and#

after#completion#of#all#requirements,#to#proceed#with#the#development#of#the#Project#by#

the#project#company#to#be#established#during#the#Mandate#Period#of#the#PDA,#and#

#

•! Assign#specific#tasks#and#responsibilities#to#each#of#the#respective#parties#of#the#PDA#to#

enable# the# project# documents# to# be# signed# and# the# financial# closing# to# take# place,# to#

achieve#the#scheduled#commercial#operation#date.#

#Activities#that#may#be#carried#out#during#the#Mandate#Period,#upon#written#approval#of#the#GoL,#

include:#

•! “Preliminary#construction#work”,#provided#that#such#activities#shall#comply#with#Laws#of#

the# Lao# PDR,# especially# the# environmental# aspects.# This# probably# means# only# site#

preparation#work#such#as#building#roads#and#clearing#the#prospective#reservoir#area.###

#

•! Importation#of#equipment#and#materials#for#use#by#such#preliminary#construction#works#

(Clause#5.2).#

Activities# not# permitted# during# the#Mandate# Period# include! commencement# of# compensation#
and/or#relocation#of#Project#Affected#Persons.#

The#rights#conferred#by#the#PDA#are#contingent#upon:##

•! The#approval#by#DEPP#of#the#final#technical#feasibility#study,##

#

•! The# approval# by# MEM# of# the# grid# connection# (if# the# project# is# to# connect# to# EDL’s#

existing#grid),##

#

•! The#approval#of#the#economic#evaluation#that#the#energy#tariff#is#affordable#by#EDL,#

#

•! The# satisfactory# conclusion# and# approval# of# an# ESIA,# and# Health# Impact# Assessment#

(HIA)5,#

#

•! A# determination# by# the# GoL# that# the# proposed# project# satisfies# the# January# 12,# 2015#

Policy# on# Sustainable#Hydropower#Development.# # As# previously#noted,# however,# how#

and#by#what#entity#this#determination#is#to#be#made#is#not#specified#in#current#laws#or#

policies.##In#actual#practice,#there#has#not#been#an#explicit#determination#with#respect#to#

hydropower#projects#that#have#been#granted#PDAs#since#the#Policy#was#decreed.##

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5!Usually!as!a!part!of!the!social!impact!assessment,!reviewed!and!approved!by!the!Department!of!Natural!
Resources!and!Environment!Policy.!
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Procedure!for!obtaining!PDA!

The#procedure#for#obtaining#a#PDA#is#similar#to#the#procedure#for#an#MOU#(OneHStop#Service#

Guides,#Page#25),#described#under#the#MOU#section#above.##Figure#12H3#shows#these#procedures.##

A# PDA# is# signed# by# the# developers# and# MPI# with# DEB# as# “witness”# (which# seems# to# mean#

“concurrence”).# # The# mandate# period# is# for# 24# months.# A# request# for# an# extension# of# the#

mandate# period# can# be#made# to# the#MPI# not# less# than# 60# days# prior# to# the# expiration# of# the#

original# term.#The-PDA- is# governed#by# the# laws#of# the#Lao#PDR.# # “If# the# laws# are# found# to#be#
silent# on# the# issue# in# question,# then# for# the# purposes# of# interpreting# and# supplementing# the#

terms#and#conditions#of#such#issue,#general#principles#of#commercial#contract#law#as#applied#in#

English#Law#shall#apply”#(Sample#PDA,#Clause#15.1).#

!
Figure!12O3.!PDA!Stage.!Source:!Policy!Guidelines!on!the!implementation!of!the!Policy!on!Sustainable!Hydropower!
Development!in!Lao!PDR!2016,!Law!on!the!Promotion!of!Investment!(2016),!Environmental!Protection!Law!(2013).!
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Documents# to# be# prepared,# negotiated,# and# finalized# or# endorsed# for# signature# during# the#

mandate#period#include#the#following.#

1.! Final#feasibility#study,#
#

2.! Environmental# Impact# Assessment,# Social# Impact# Assessment,# and# Health# Impact#
Assessment,# a# Resettlement# Action# Plan# (RAP),# a# Social# Action# Plan# (SAP),# an# Ethnic#

Minority# Development# Plan# (EMDP),# and# an# Environmental# Management# and#

Monitoring#Plan#(EMMP)#in#accordance#with#the#Laws#of#the#Lao#PDR.#

#

3.! Shareholder#Agreement#by#the#project#company,#
#

4.! Endorsement# of# governmentHled# resettlement# committee# (RC)# in# relation# to# social#
aspects,#

#

5.! Finalization# of# the# integrated# social# and# environmental# obligations# of# the# Project#
Company,#

#

6.! Execution#of#the#Tariff#MOU,#
#

7.! Finalization#of#the#terms#of#the#Concession#Agreement,#
#

8.! Advancement#of#the#Financing#Documents,#
#

9.! Engineering,#Procurement,#and#Construction#Contract#or#bidding#documents.#

Application!of!the!Water!Resources!Law!of!2017!and!the!Forest!Protection!Regulations!

The#revised#Water#Resources#Law#of#2017,#as#approved#by#the#National#Assembly,#requires#

the#developer#to#obtain#a#permit#for#the#obstruction#and#impoundment#of#water#in#a#river.###It#is#

not#clear#when#the#permit#must#be#obtained#in#the#approval#process,#but# it#would#make#sense#

for# this# to# occur# during# the# PDA# stage# and# before# consideration# of# an# application# for# a#

Concession#Agreement#(CA).# #It#would#be#risky#to#issue#a#CA#without#a#permit#for#use#of#water#

resources# due# to# issues# of# water# availability/sufficiency.# # SubHregulations# will# be# prepared#

which#may#clarify#this#question.###

#

Application#for#a#water#use#permit#would#be#submitted#to#the#Department#of#Water#Resources#

in# MoNRE# at# the# national# or# local# level,# depending# on# the# scale# of# water# use.# Hydropower#

generation#of#1H#15#MW#installed#capacity#or#100H1,500#ha#of#reservoir#is#under#the#jurisdiction#

of# the# provincial# level# of# while# more# than# 15# MW# or# 1,500# ha# of# resource# is# under# the#

jurisdiction#of#the#national#government#(Article#37#and#38,#Draft#Revised#Water#Law).##

#

The#water#use#permit# confers#a# right#of#use,#ensuring#developers# that# their#projects#will#have#

enough#water#for#operation.#The#permit#is#expected#to#contain#certain#conditions#to#protect#the#

interests# of# other# water# users# on# the# same# river.# # While# the# law# itself# does# not# specify# the#

interests#to#be#protected#or#how,#we#presume#that#the#implementing#regulations#will#do#so.##In#

the#case#of#hydropower#projects,#two#types#of#conditions#may#be#needed#to#protect#other#users:###

1.! Projects#that#impound#water#for#use#at#a#powerhouse#that#is#located#at#the#dam#site#
may#store#and# release#water#on#a#daily#and/or# seasonal#basis.# #That#may# radically#
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change# the# downstream# flow# pattern.# # Operations# of# downstream# hydropower#

projects#may#be#severely# impacted.# #Conditions#on#the# impoundment#of#water#may#

therefore#be#necessary#in#the#water#use#permit.###

#

2.! Projects#that#use#a#barrage#to#divert#water#out#of#the#river#and#into#a#penstock#which#
conveys# it# to# a# remote# downstream# powerhouse#may# severely# deplete,# as#well# as#

distort,#the#flow#pattern#between#the#point#of#diversion#and#the#point#of#discharge#of#

this#water.# #Intervening#water#users#may#not#have#sufficient#water#at#the#right#time#

for#their#use.##Again,#conditions#in#the#water#use#permit#may#be#necessary#to#prevent#

or#ameliorate#these#impacts.##Additionally,#minimum#stream#flow#requirements#may#

need#to#be#included#in#the#terms#and#conditions#of#the#water#use#certificate.#

#

Article#42#states# that# issuance#of#a# certificate# for#use#of#water# is#based#on# the#ESIA#and#other#

relevant#regulations.##ESIA#regulations,#however,#look#at#how#hydropower#projects#affect#social,#

economic#and#environmental#conditions.##They#do#not#address#the#issue#of#how#other#water#uses#

would# affect# the# proposed# hydropower# project,# or# how# the# hydropower# project#would# affect#

other#users.##Impacts#of#climate#change#on#hydrology#will#bear#on#these#water#availability#issues.#

There# is# a#need# to# take# into#account# river#basin#management#plan,# including#water# allocation#

plan,#looking#at#water#availability#and#uses#for#the#basin#as#a#whole.###

The# GoL# has# indicated# an# intention# to# establish# a# river# system# coordination# plan# to# prevent#

conflicts#arising#from#water#rights#and#water#usage#across#multiple#hydropower#projects#and/or#

water# users.# # MoNRE,# in# coordination# with# relevant# local# administration,# is# responsible# for#

planning# of# river# basins# for# consideration# and# approval# by# higher# authorities.# # River# basin#

planning#should#conform#with#the#vision,#strategy#and#plan#of#social#economic#development#at#

the#national#and#local#levels#based#on#local#conditions,#characteristics#and#geographical#location#

of# each# river# basin# (Draft# Law# on#Water# Resources,# Article# 16).# # This# planning#will# include# a#

River#System#Coordination#Plan#(RSCP),#which#will#aim#for#optimal#development#of#river#basins#

and#may#take#into#account#the#anticipated#number,#types#and#locations#of#hydropower#projects,#

potential#nonHpower#uses,#and#economic#factors.#(Sample#CA,#Clause#4.9,#(b).#

In# developing# the# RSCP,# the# MoNRE# may# conduct# a# review# of# existing# water# rights# and#

obligations# (Sample# CA,# Clause# 4.9,# (c)).# # The# RSCP# may# address# the# possibility# of# joint# or#

coordinated# generation# and# reservoir# management# and# operations# that# could# increase# total#

power#generation#as#well#as#nonHpower#benefits#and#the#appropriate#sharing#of#any#increased#

benefits# among# stakeholders.# Factors# for# consideration# shall# include# operating# rule# curves,#

maintenance# planning,# and# information# sharing# and# communication# protocols# including#

emergency# warning# systems.# # The# RSCP# shall# also# address# matters# such# as# contractual#

obligations,# consultation,# coordination,# compensation# mechanism,# monitoring# and# reporting#

(Sample#CA,#Clause#4.9,#(d).�

It# is#not#clear#on#the#face#of#the#revised#water#law#what#should#be#the#terms#and#conditions#of#

the#water#use#certificate,#such#as#the#duration,#the#priorities#of#water#use#in#the#context#of#the#

river# basin# plan,# the# social# and# environmental# impact#mitigation# requirements,# or# how# these#

will#be#determined#
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The#revised#water#law#does#not#indicate#whether#existing#projects#must#obtain#certificates.##It#is#

also#not#clear#from#the#revised#water#law#if#water#released#from#hydropower#dams/plants#are#

considered#a#waste#water#discharge.##If#so,#as#discharge#permit#would#also#be#required.#

Application!of!the!Forest!Protection!Regulations!

Development# of# hydropower# can# also# require# approvals# with# respect# to# any# impacts# on#

protected# forests,# conservation# forests# or# production# forests.# # For# such# areas# to# be# used# for#

reservoirs,# conversion#of# the# status#of# the# forest#must#be#approved#by# the#proper#authorities,#

depending#on#the#status#of#the#forest#designation#(Decree#on#the#Protected#Forest#2010,#Article#

19,#Decree#on#Conservation#Forest#2015,#Article#14):#

4.! For# forests# administered# at# the# national# level,# approval#must# come# from# the# Standing#
Committee#of#the#National#Assembly#based#on#request#of#the#government,##

#

5.! For# forests# administered# at# the# district# level,# approval# must# come# from# the# Prime#
Minister#based#on# request# of# the#National# Land#Administration# in# agreement#with# the#

Ministry#of#Agriculture#and#Forestry,#and##

#

6.! For# forests# administered# at# the# village# level,# approval#must# come# from# the# Provincial#
Administration# based# on# request# of# the# Provincial# Land# Administration# in# agreement#

with#the#Provincial#Department#of#Agriculture#and#Forestry##

#

Like#protected#and#conservation#forests,#the#use#of#production#forest#for#hydropower#sites#must#

be# approved# in# the# same#manner# (Interview# with# Senior# Management# of# the# Department# of#

Forest#Resource#Management,#MAF,#on#30#August#2017).# #Projects#involving#conversion#of#less#

than#100#ha#or#less#of#degraded#forest#land#is#subject#to#consideration#and#approval#by#relevant#

authorities#at#the#provincial#level#(Article#50).#

#

The#main#requirement#for#approval#of#such#forest#areas#for#hydropower#projects#is#if#it#“creates-
optimal- benefits- to- the- country”# and#do- not- cause- severe- impacts- on- the- environment#
(Decree#on#Protection#Forest#2010,#Article#19,#Decree#on#Conservation#Forest#2015,#Article#25).#

There# is# no# definition# of# “optimal# benefits”.# It# is# not# clear# in# the# existing# legislation# when#

process# of# hydropower# development# the# approval# for# the# conversion# of# such# forest# should#

occur,#but#an#interview#with#a#senior#official#of#the#Department#of#Forest#Resource#Management,#

Ministry#of#Agriculture#and#Forestry# (MAF),# indicates# that# conversion# from# the# status#of# such#

forest#to#other#purpose#such#as#hydropower#must#be#approved#before#such#use#can#start.##

Financing!Documents!

It# is# apparently# during# the# PDA# mandate# period# that# the# developers# negotiate# a# Power#

Purchase#Agreement# (PPA)# that# includes# firm#commitments# to#purchase# specified#amounts#of#

power#at#a#specified#price#(the#tariff).##The#PPA#and#tariff#negotiations#will#involve#EDL,#if#it#is#to#

act#as#an#investor,#initial#purchaser,#wheeler#or#distributor,#and#will#involve#the#ultimate#power#

grid#system#if#the#power#is#to#be#exported.##In#the#future,#EDL#may#be#the#wholesale#purchaser#of#

all#new#power#generation#and#provide#transmission#services#to#the#ultimate#power#distribution#

system.##As#such,#EDL#will#increasingly#act#as#a#power#system#operator#for#the#entire#nation.#
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The#PPA#provides#the#assured#revenue#stream#that#is#essential#to#secure#the#debt#financing#for#

the#project,#and#may#also#be#necessary#to#firm#up#the#equity#investments.##These#arrangements#

constitute#the#financial#package#for#the#project.#

Negotiations#on#the#Tariff#Agreement#is#carried#out#in#parallel#with#the#negotiation#on#the#PPA.##

The#tariff#terms#are#subject#to#approval#by#MEM#(Sample#PDA,#Article#6.2#Clause#7.2).#The#PPA#is#

to# be# executed# immediately# after# the# execution# of# the# Concession# Agreement# (Sample# PDA,#

Article#6.2#(b)).##

Drafting,# negotiation# and# completion# of# the# financial# documents# are# undertaken# with#

participation#of#the#GoL#as#appropriate#(Sample#PDA,#Clause#6.1).##The#final#project#development#

expenditures# are# subject# to# an# audit# by# an# international# auditing# firm# acceptable# to# both#

developer#and#the#GOL.##The#results#of#the#audit#must#be#submitted#to#the#GoL#before#approval#

of#the#Concession#Agreement#by#the#GoL#(Sample#PDA,#Clause#5.1).#

Concession!agreement!stage!

The#final#step#for#the#project#developers#is#to#apply#for#a#Concession#Agreement#(CA)#from#MPI.#

Under# the#CA,# the#developer#builds,# owns,# and#operates# the#hydropower#plant# for# a# specified#

concession#period,#which#can#range#from#25H40#years,#for#payments#of#royalties#and/or#taxes#at#

a#specified#annual#rate.##At#the#expiration#of#the#concession#period,#the#facility#is#transferred#to#

the#GoL#(Ministry#of#Energy#and#Mines)#to#own#and#operate.#

Procedures!for!obtaining!a!CA!

Procedures# for# obtaining# a# CA# are# similar# to# these# applied# for# MOU# and# PDA,# described#

earlier,# in# that# they# include# application# to# MPI,# comments# by# relevant# agencies# and#

consideration#by#the#CIP,#and#final#signHoff#by#MPI,#representing#the#GoL#(Figure#12H4).# #A#key#

difference# in# the# requirements# at# this# stage# is# that# the# project# developer# must# establish# a#

company#under#the#laws#of#Lao#PDR#to#sign#the#CA#(OneHStop#Service#Guidebook,#Section#3.5,#C).###

All# the# documents# from# the# previous# stages# need# to# be# finalized# and# approved,# including# FS,#

ESIA,# tariff# MOU# and# Shareholder# Agreement# (SHA),# before# the# developer# can# submit# an#

application#for#CA#to#the#OneHStop#Service#at#MPI.##An#investment#license#is#issued#after#signing#

of#the#CA.###

The# authority# issuing# the# CA# for# hydropower# projects# depends# on# the# installed# capacity.##

Smaller#projects#(<15#MW)#have#historically#been#under#the#authority#of#the#provincial#level#of#

government,#whereas# larger#projects#(>15#MW)#have#been#under#the#authority#of# the#national#

government.# #However,# this# threshold# is# likely# to#be#reduced#to#2#MW#in# the# future.# # It# is#also#

possible#for#smallHscale#hydropower#projects#of#less#than#15#MW#to#operate#without#a#CA,#on#the#

premise# that# such# projects# do# not# pose# serious# harmful# social# economic# and# environmental#

impacts.#They#must#nonetheless#comply#with#other#provisions#of#relevant#laws#and#regulations#

(Electricity# Law# 2012,# Article# 34).# # Also,# the# CA# must# be# considered# and# approved# by# the#

National#Assembly#if#it#involves#“serious#impacts”#on#environmental#and#natural#resources#and#

society#(Law#on#Investment#Promotion#2016,#Article#49).###
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!
Figure!12O4.!Procedures!for!consideration!and!approval!of!concessional!agreement!(CA).!Source:!Policy!Guidelines!on!the!
implementation! of! the! Policy! on! Sustainable! Hydropower! Development! in! Lao! PDR! 2016,! Law! on! the! Promotion! of!
Investment!(2016),!Environmental!Protection!Law!(2013),!Law!on!Water!and!Water!Resources!(2017).!

A#concession#term#lasts#for#up#to#30#years,#starting#from#the#commencement#of#operation#date.#

Developers#shall# transfer#the#entire#activities#of#the#hydropower#project#to#the#Government# in#

good# and# operational# conditions,# certified# by# an# independent# engineer# (Electricity# Law#2012,#

Article#33).# #Concession#rights#may#be# transferred# from#one#concession# investor# to#another# in#

part# or# in# whole# subject# to# the# fulfilment# of# the# following# conditions# (Article# 48,# Law# on#

Investment#Promotion#2016):#

1.! Approval#is#obtained#from#the#government#at#the#national#or#provincial#level;#
#

2.! after# having# invested# and# successfully# completed# activities# of# 45%#of# the#Master# Plan#
and#approval#of#the#technical#analysis#report#or#implementation#plan#and#having#fulfilled#

financial#and#other#obligations;#

#

3.! The#project#is#not#in#the#mediation,#lawsuit#or#judicial#proceedings;#
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4.! The#project#is#not#bankrupt.#

An# investment# license# will# be# issued# within# 3# working# days# after# signing# of# a# CA# (Law# on#

Investment# Promotion,# 2016).# # Such# licenses# for# hydropower# projects# maybe# suspended,#

cancelled# or# terminated# based# on# request# of# investor/s# or# relevant# sectors# due# to# nonH

compliance#with# relevant# investment# objectives,# agreement# or# laws# and# regulations# (Law# on#

Investment#Promotion#2016,#Electricity#Law#2012).##In#addition,#according#to#the#Law#on#Water#

Resources# (2017),# water# permits# for# hydropower# projects#maybe# suspended# or#modified# for#

reasons# of:# emergency,# drought,#maintenance# of#minimum# flow,# request# of# other# developers,#

complaints#of#people,#transfer#to#others#without#authorization,#decision#of#court,#need#for#public#

uses#with#appropriate#compensation,#severe#social#and#environmental#impacts#and#violation#of#

regulations#on#use#of#water#resources#(Article#40).#

Rights!and!Responsibilities!

The#rights#conferred#by#a#CA#include:#

•! The#right#to#lease#the#site,#including#rights#of#occupation,#access,#use#and#possession#of#

the#land#within#the#site#and#water#ways#thereon#and#the#use#of#public#roads,#necessary#

to#implement#the#project#and#to#engage#in#project#management.#

•! The#right#to#register#and#operate#Company,#

•! The#right#to#design,#finance,#construct,#own,#maintain#and#operate#the#project#facilities#

on#the#site#

•! The#right#to#sell#electricity#generated#according#to#the#PPA,#

•! The#right#to#use#the#water,#including#the#right#to#divert,#dam,#retain,#store#and#use#of#the#

river#in#the#immediate#area#of#the#site,#solely#to#the#extent#required#for#the#purposes#of#

the#project,#subject#to#the#River#System#Coordination#Plan,#if#any,#and#maintaining#

environmental#releases#from#the#reservoir#at#all#times.#Discharge#in#cubic#meters#per#

second#is#specified#in#the#CA,#but#how#this#is#to#be#determined#is#not#clear.##

•! The#right#to#use#the#soil,#rock,#sand,#gravel#and#limestone#as#required#by#the#project#

construction,#

•! The#right#to#cut#and#remove#nonHcommercial#timber#as#required#for#the#project#

construction#and#management.#

•! Payment#of#relevant#fees,#charges,#

•! Payment#for#compensation#required#by#the#affected#party,#

•! The#right#to#import#into#and#reHexport#equipment#and#materials#required#for#the#

projects#based#on#PPA.#

•! The#right#to#declare#and#pay#dividends#and#distributions#to#shareholders#(Sample#CA,#

Clause#2.1).#

Sample#CA,#Clause#4.25#(a)#requires#that#the#Company#ensures#the#safe#operation#of#the#project#

facilities,# including# dam# safety# and# develop# emergency# plan,# setting# out# measures# that# the#

company#will# carry#out# in# case# emergencies.# # The# company# shall# provide# a# copy#of# the# initial#

Emergency#Plan#to#the#GoL#for#approval#and#to#each#member#of#the#Dam#Safety#Review#Panel.#

The# Company# shall# incorporate# any# recommendations# of# the# GoL# and/or# of# the# Dam# Safety#

Review# Panel.# # Notwithstanding# the# consultation# with# and# recommendations# of# the# GoL,# the#
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Company#remains#liable#for#all#injuries,#damage#and#claims#arising#from#the#implementation#of#

the#Emergency#Plan,#under#applicable#Laws#(to#the#extent#such#liability#arises).##

The#Company#is#obliged#to#comply#with#all#procedures#of#general#application#to#Lao#hydropower#

projects# that# are# adopted# or# promulgated# by# the# GoL# concerning# Emergencies# event# if# such#

compliance# is# in# conflict# with# obligations# of# the# Company# specified# under# any# Project#

documents#The#Sample#CA,#Clause#4.25#(b).#

Throughout#the#CA#period#the#Company#is#to#retain#and#produce#upon#request#of#the#GOL,#at#any#

time# and# from# time# to# time,# complete# copies# of# data# and# information# that# the# Company#may#

collect,#produce,#hire#of#production#of,#receive#or#obtain#or#which#it#has#the#right#to#receive#with#

internationally#accepted#practices#and#organized# in#a#way# to# facilitate#effective#review,#search#

and#monitoring#by#GoL,#regarding:#

•! Company’s#compliance#with#the#additional#project#obligations,#

•! Any#alleged,# reported#or# confirmed#nonHcompliance# together#with#proposed# solutions,#

mitigation,#remediation#or#rectification#of#any#violation#or#nonHcompliance,#

•! Other#information#as#maybe#necessary.#

The#Company#is#to#provide#complete,#printed#and/or#digital#copies#of#such#data#and#information#

to#GoL#at#the#end#of#the#CA#Period#(Integrated#Environmental#and#Social#Obligations#for#Project,#

Clause#10).##The#Company#is#responsible,#in#all#material#respects,#for#the#accuracy,#completeness#

and# reliability# (Clause# 11).# Reasonable# and# prudent# safeguards# will# be# agreed# on# by# the#

Company#and# the#GoL# to#protect# confidential/sensitive# information# (Clause#12,# a).#Otherwise,#

unless#instructed#in#writing#by#the#GoL,#the#Company#is#to#release#to#the#public#information#on#

the#Company,# advise# impacts#and#other#aspects#of# the#project# (Clause#12,#b).# #Please# see#Text#

Box# 12H1# for# the# sample# list# of# information# to# be# made# available# to# the# public.# Timing# and#

method#for#information#release#are#indicated#by#the#CA#(Clause#12,#c).#

'

'

'

'

'

'
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'

'
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!

!
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!
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Text!Box!12O1.!Sample!information!to!be!made!available!to!the!public.!Source:!Integrated!Environmental!and!Social!
Obligations!for!Projects,!Clause!12,!b.!

1.! the!name!and!address!of!the!Company,!its!sponsor(s)/investor(s)!(including!the!previous!
sponsor(s)/investor(s)! at! the! time! of! the! occurrence! of! any! reportable! event),! the!
members!of!its!board!of!directors,!and!each!of!its!most!senior!officers,!

2.! the!specific!location!and!coordinates!of!each!Project!current!and!proposed!activity,!
3.! the!Company’s!Additional!Project!Obligations,!
4.! information!concerning!discharges!and/or!emissions!from!the!Project!and!the!Company’s!

operations;!
5.! the!results!of!all!selfFmonitoring!carried!out!by!the!Company;!
6.! all! information! obtained! by! or! available! to! the! Company! concerning! the! incidence! of!

Adverse! Impacts! on! PAPs,! Persons! Working! for! the! Company! and! persons! in!
neighbouring!communities,!

7.! all! information! obtained! by! or! available! to! the! Company! concerning! breach! or! nonF
compliance!with!the!conditions!of!the!Assessments!and!Plans,!Permits!and!this!Annex,!

8.! budgets!outlining!the!Company’s!obligations!as!specified!under!this!Annex,!
9.! each!study,!Assessment!and!Plan!and! its! respective!updates!approved!by!GoL,!and! the!

reports!produced!by!the!Company!as!required!under!the!Assessments!and!Plans!and!this!
Annex;!

10.! any!warnings,!penalties!or!other!sanctions!issued!to!or!imposed!on!the!Company,!
11.! all! the! reports! prepared! by! the! Monitoring! Agency(ies)! including! schedules! and!

supplemental!materials!attached!to!or!contained!or!referenced!in!such!reports,!and!!
12.! any!other!report,!information!or!data!instructed!by!GOL!to!be!disclosed!by!the!Company!

as!GOL!in!its!sole!discretion!may!deem!appropriate!or!necessary. 
!

Roles,!rights!&!responsibilities!of!relevant!government!agencies!and!developers!

To#summarize#the#hydropower#decision#making#process,#it#is#useful#to#itemize#the#roles,#rights#

and#responsibilities#of#all#of#the#key#player,#as#below:##

National!Assembly!

National#Assembly#has#the#authority#to#approve#(or#disapprove)#the#following#type#of#projects#

(Law#on#Investment#Promotion#2016,#Article#49):#

•! Joint#venture#between# the#Government#and#private# sector#of#more# than#20#billion#Lao#

Kip#(LAK)#

•! Extension#of#concession#in#special#economic#zones,#

•! Projects#requiring#conversion#of#national#protected#and#conservation#forests,#approved#

by# the# Standing# Committee# of# the# National# Assembly# based# on# request# of# the#

Government.#

•! Projects# with# severe# social# and# environmental# impacts# such# as# water# diversion,#

resettlement#of#more#than#500#households,##

•! Concession#of#more#than#10,000#ha#of#land,#

•! #Projects# that#have#been#designated# for# special#promotion#by# the#government,# such#as#

those#within#a#special#geographic#zone,#

•! Hydropower# projects# with# installed# capacity# of# more# than# 100MW# (Electricity# Law#

2012,#Article#34).#



Sustainable)Hydropower)Master)Plan)for)the)Xe)Kong)Basin)–)Volume'4)

!
Section!12—28!

!
!

Also,# the# National# Assembly# has# the# authority# to# inspect# projects# by# investors,# including#

hydropower# projects.# (Law# on# Investment# Promotion# 2016,# Article# 103,# Decree# on# the#

Environmental#Impact#Assessment#2010).##

The!Government!

•! Approval#of#plan#for#electricity#development,#

•! Approval# of# hydropower# projects# with# the# use# of# forests# administered# at# the# district#

level,# by# the# Prime#Minister# based# on# request# of# the#National# Land# Administration# in#

agreement#with#the#Ministry#of#Agriculture#and#Forestry.#

Provincial!Assembly!

According#to#the#Law#on#Investment#Promotion#2016,#Article#50,#the#Provincial#Assemblies#have#

the#power#to#consider#and#approve#the#following#investments:#

•! conversion# of# 100# hectares# or# less# of# degraded# forest# land# that# may# not# be# selfH

rehabilitated#upon#request#by#the#provincial,#capital#administration;#

•! conversion#of#complete#deforested#land#from#30#to#200#hundred#hectares#per#business#

operation#upon#request#by#the#provincial,#capital#administration;#

•! lease# or# concession# of# degraded# forest# land# that#may# not# be# selfHrehabilitated# of# 150#

hectares#or#less#per#business#operation#with#the#maximum#term#of#lease#or#concession#

of#30#years#upon#request#by#the#provincial,#capital#administration;#

•! business# operation# that# have# impact# on# environment,# nature# and# society# at# the#

provincial,#capital#level.#

Provincial!Governors!

•! Approval#of#forests#administered#at#the#village#level,#based#on#request#of#the#Provincial#

Land#Administration# in# agreement#with# the# Provincial# Department# of# Agriculture# and#

Forestry.#

Committee!for!Investment!Promotion!(CIP)!at!Central!Level!

The#Committee#for#Investment#Promotion#(CIP)#at#central#level#is#to:###

•! consider#and#approve#concessional#business,#such#as#hydropower#development#projects,#

•! Inspect#the#implementation#of#laws,#relevant#regulations#and#agreements,#

•! consider#and#approve#modification,#cancelation/termination#of#hydropower#projects,#

•! Report#to#the#Government#regularly.##

Ministry!of!Planning!and!Investment!

On#behalf#of#the#Government,#MPI#with#its#OneHStop#Service#Office#has#the#following#duties#and#

responsibilities:#

•! Admission#of#applications#from#developers#for#MOU#for#projects#larger#than#15#MW,#

•! Circulation#of#MOU#application#to#relevant#agencies#for#comments,#

•! Undertake#negotiations#with#developers#on#any#outstanding#issues,#with#participation#of#

relevant#agencies#at#the#central#and#local#levels.##The#results#of#the#negotiation#are#

reported#to#the#CIP#for#consideration#in#its#decision#whether#to#sign#the#MOU.#
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•! Signing#of#MOU,#

•! Issuing#of#the#investment#license#to#developers,#

•! Notification#to#developers,#if#their#MOUs#are#rejected,#

•! Issuing#of#extension#of#MOU#based#on#request#of#developers,#

•! Termination#of#MOUs#by#providing#at#least#60#days#of#notice#to#developers,#

•! Consideration#and#approval#of#requests#of#MOU#Holders#to#transfer#the#rights#to#

potential#investors,#

•! Consideration#and#approval#of#PDA,#

•! Consideration#and#approval#of#CA,#

•! Issuing,#suspension,#cancellation#or#termination#of#investment#license#after#signing#of#

the#CA.#

Provincial!Department!of!Planning!and!Investment!!

•! Consideration#and#approval#of#MOU,#PDA#and#CA#for#projects#less#than#15#MW,#

•! Undertaking#all#activities#as#listed#above#for#MPI#at#the#provincial#level.#

Ministry!of!Energy!and!Mines!

The#Ministry#of#Energy#and#Mines# is# the# implementing#and#monitoring#agency#of#hydropower#

development#projects,#representing#the#GoL#to#exercise#its#rights#and#performing#the#obligations#

of#the#GoL#as#stated#in#any#MOU,#PDA#and#CA#of#hydropower#projects#of#more#than#15#MW.##

Overall#roles#and#responsibilities#of#the#Ministry#are#as#follows:#

•! Elaborating#the#strategic#plans,#electricity#development#plans,#laws#and#regulations#on#

electricity#activities;#

•! Inspection#of#the#implementation#of#electricity#activities;#

•! Data# collection# survey# and# statistic# registration#on# electricity# sources# throughout# the#

country;#

•! Technically# manage# and# monitor# the# electricity# business# of# both# public# and# private#

sectors;#

•! Study# and# research# and# give# technical# advice# on# the# investment# in# electricity#

businesses#within#the#scope#of#its#responsibility;#

•! Study#on#the#extension,#suspension#or#withdrawal#of#the#electricity#business#licenses#of#

the#investors;#

•! Provision# of# instructions# to# the# electricity# business# operators# on# the# import# of#

electricity,#electrical#facilities;#

•! Build,#improve#and#upgrade#the#knowledge#capacity#of#technical#and#managerial#staffs#

on#electricity#development#activities;#

•! Approval# of# the# appointment# of# the# Chief# Engineers# under# its# responsibility# on# the#

proposal#of#the#electricity#business#operators;#

•! Study# and# research# the# electricity# prices# and# submit# them# to# the# Government# for#

consideration;#

•! Coordination#with#other#sectors#and#relevant# local#administrations# in#management#of#

electricity#business#(Law#on#Electricity#2011),#Article#64).#

More#specific#responsibilities#and#rights#include#the#following:#
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a)! For# hydropower# projects# of# more# than# 15#MW,# during# the#MOU# stage,# not# negotiate,#
consider# or# accept# any# other# proposal# or# offer# from# the# third# party,# apart# from# the#

developer,#for#the#development#and#implementation#of#the#Project;#

b)! Grant#permission#to#developers#to#undertake#preliminary/data#collection;#
c)! Authorize# access# for# developer# to# the# site# and# provide# authorizations# and# secure#

working#conditions#for#field#activities#on#the#site;#

d)! Assist#developers#in#obtaining#visas,#permits,#approvals,#licenses#or#authorizations#from#
central,# regional# or# local# governments# or# communities# that# maybe# necessary# for# the#

implementation#of#the#mandate#under#an#MOU;#

e)! Provide# appropriate# information,# if# available,# to# facilitate# the# feasibility# study# and#
environmental# and# social# impact# assessment,# while# the# developer# would# pay# for# the#

information#at#reasonable#rate;#

f)! Review#and#approval#of#feasibility#study.#DEPP#is#responsible#for#review#of#economic#
aspects,#DEM#is#responsible#for#technical#aspects;#

g)! Issuing#of#feasibility#study#certificate#by#DEPP;#
h)! Concurrence#of#the#signing#of#PDA;#
i)! Introduce# the# Project# to# relevant# local# authorities# through# meeting# in# the# province#

where#the#project#is#located#(Sample#MOU,#Article#6).#

Provincial!Department!of!Energy!and!Mines!(PDEM)!

•! Responsible# for#hydropower#projects# of# less# than#15#MW.# #All# specific# responsibilities#

and#rights#listed#above#for#MEM#are#applicable#to#PDEM,#implemented#within#provincial#

boundaries.#

Ministry!of!Natural!Resources!and!Environment!

The# Department# of# Natural# Resources# and# Environment# Policy# is# responsible# for# review# and#

approval#of#hydropower#larger#than#15#MW#with#respect#to:#

•! Feasibility#study#(particularly#technical#aspects#related#to#flood#management),#
•! Environmental#and#social#impact#assessment,##
•! Environmental#and#social#management#and#monitoring#plan,##
•! Cumulative#impact#assessment,##
•! Transboundary#environmental#and#social#impact#assessment#(TbEIA),##
•! Integrated# environmental# and# social# obligations# for# hydropower# projects,# used# as# an#
Annex#to#the#Concessional#Agreement,##

•! Inspection#of#compliance#(by#the#newly#established#DNEI),#
•! Renewal,#revocation#or#suspension#of#Environmental#Compliance#Certificates,#
•! Consideration#and#approval#of#application#for#water#use#permit#(by#DWR),#
•! Suspension#and#modification#of#water#use#permits#(by#DWR).#

The#recently#established#Department#of#Natural#Resources#and#Environment#Inspection#(DNEI)#

is# responsible# for# inspection# of# the# implementation# of# hydropower# projects# with# respect# to#

social#and#environmental#aspects.#
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The# Department# of# Water# Resources# is# responsible# for# consideration# and# approval# of#

certificates#for#use#of#water#resources,#including#hydropower#projects.##If#release#of#water#from#

dam#is#seen#as#“waste#water”#discharge,#then#certificate#for#such#release#will#also#be#considered#

and#issued#by#DWR.#At#present,#however,#no#legislation#stating#such#issue.#

Provincial!Department!of!Natural!Resources!and!Environment!

•! All# responsibilities# listed#above# for#MoNRE#are#applicable# to#PONRE#with#hydropower#

projects#of#less#than#15MW,#implemented#within#the#provincial#boundaries.##

EDL!

Électricité# Du# Laos# (EDL)# owns# and# operates# generation,# transmission,# and# distribution# of#

electricity# in# Laos.# It# also# manages# electricity# imports# and# exports.# Specific# roles# in# the#

hydropower#development#process#include#the#following:#

•! Enter#into#Tariff#MOU#with#Developer,#stating#key#terms#and#conditions,#including#price#

of#energy#(Sample#PDA,#Clause#19),#

•! Enter#into#Power#Purchase#Agreement#with#Hydropower#Companies#concerning#the#sale#

of#electricity#after#the#execution#of#the#Concession#Agreement#(Sample#PDA,#Clause#19).#

Developers!

•! Application#of#MOU#submitted#to#MPI;#

•! Negotiation#with#the#OneHStop#Service#Office#on#any#outstanding#issues;#

•! Request#for#extension#of#MOU,#if#necessary;#

•! Transfer#money# to#MPI#within# 30# days# from# the# signing# of# the#MOU# to# guarantee# on#

implementation#of#the#project;#

•! Preparation# of# Scoping# Report# and# terms# of# reference# (ToR)# for# an# environmental#

assessment;#

•! Undertaking#the#ESIA#after#approval#of#their#respective#scoping#reports#and#ToRs;#

•! Preparation,#revision#and#finalization#of#EISA#Report,#including#ESMMPs;#

•! Undertake# CIA,# in# case# of# more# than# one# hydropower# project# is# located# on# the# river#

basin#or#subHriver#basin;#

•! Coordinate#with#MoNRE#on#public#involvement;#

•! Coordinate#with#MoNRE#on#information#dissemination;#

•! Implementation#of#the#ESMMP;#

•! Evaluation#of#the#implementation#of#the#ESMMP#during#the#construction#and#compliance#

during#the#operation;#subHsequent#revisions#of#ESMMP;#

•! Submission#of#application#to#renew#environmental#compliance#certificates,#

•! Application#for#PDA;#

•! Finalization#of#PDA,#including#FS,#ESIA,#tariff#MOU#and#Shareholder#Agreement;#

•! Application#for#CA;#

•! Establishment#of#a#company#to#sign#the#CA.#

#

The#rights#conferred#by#a#CA#include:#
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o! The#right#to#lease#the#site,#including#rights#of#occupation,#access,#use#and#possession#

of# the# land# within# the# site# and# water# ways# thereon# and# the# use# of# public# roads,#

necessary#to#implement#the#project#and#to#engage#in#project#management;#

o! The#right#to#register#and#operate#Company;#

o! The# right# to# design,# finance,# construct,# own,# maintain# and# operate# the# project#

facilities#on#the#site;#

o! The#right#to#sell#electricity#generated#according#to#the#PPA;#

o! The#right#to#use#the#water,#including#the#right#to#divert,#dam,#retain,#store#and#use#of#

the# river# in# the# immediate# area# of# the# site,# solely# to# the# extent# required# for# the#

purposes#of# the#project,# subject# to# the#River#System#Coordination#Plan,# if# any,# and#

maintaining# environmental# releases# from# the# reservoir# at# all# times.# Discharge# in#

cubic#meters#per#second# is#specified# in# the#CA,#but#how#this# is# to#be#determined# is#

not#clear.##

o! The#right#to#use#the#soil,#rock,#sand,#gravel#and#limestone#as#required#by#the#project#

construction;#

o! The# right# to# cut# and# remove# nonHcommercial# timber# as# required# for# the# project#

construction#and#management;#

o! Payment#of#relevant#fees,#charges;#

o! Payment#for#compensation#required#by#the#affected#party;#

o! The# right# to# import# into# and# reHexport# equipment# and#materials# required# for# the#

projects#based#on#PPA;#

o! The# right# to# declare# and# pay# dividends# and# distributions# to# shareholders# (Sample#

CA,#Clause#2.1);#

o! Ensure#the#safe#operation#of#the#project#facilities;!
o! Provide# a# copy# of# the# initial# Emergency# Plan# to# the# GoL# for# approval# and# to# each#

member#of#the#Dam#Safety#Review#Panel;!
o! Incorporate# any# recommendations# of# the# GoL# and/or# of# the# Dam# Safety# Review#

Panel;!
o! Liable# for# all# injuries,# damage# and# claims# arising# from# the# implementation# of# the#

Emergency#Plan,#under#applicable#Laws;!
o! Obliged# to# comply# with# all# procedures# of# general# application# to# Lao# hydropower#

projects#that#are#adopted#or#promulgated#by#the#GoL#concerning#Emergencies;!
o! Throughout#the#CA#period#the#Company#is#to#retain#and#produce#upon#request#of#the#

GoL,#at#any#time#and#from#time#to#time,#complete#copies#of#data#and#information#that#

the#Company#may#collect,#produce,#hire#of#production#of,#receive#or#obtain#or#which#

it#has#the#right#to#receive#with#internationally#accepted#practices#and#organized#in#a#

way#to#facilitate#effective#review,#search#and#monitoring#by#GoL;!
o! The#Company#is#to#provide#complete,#printed#and/or#digital#copies#of#such#data#and#

information#to#GoL#at#the#end#of#the#CA#Period;!
o! The#Company#is#responsible,#in#all#material#respects,#for#the#accuracy,#completeness#

and#reliability;!
o! Reasonable#and#prudent#safeguards#will#be#agreed#on#by#the#Company#and#the#GoL#

to#protect#confidential/sensitive#information.!

-
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Terms-and-Conditions-of-Water-Rights-Permits-

The#revised#Water#Resources#Law#of#2017#mandates#that#MoNRE,#in#coordination#with#relevant#

ministries# and# local# authorities,# issues# permit# for# largeHscale# use# of# water,# which# includes#

impoundments# and# flow# regulation# for# hydropower# projects.# # PONRE,# in# coordination# with#

relevant#provincial#departments#and#local#authorities#considers#and#issues#permits#for#mediumH

scale#use#of#water.#Regulations# to# implement# the# revised#water# law#are#being#drafted.# # These#

provide#that# terms#and#conditions#will#be# included# in#each#permit# for#hydropower#developers#

that# will# address# operating# regimes,# measures# to# protect# rights# of# existing# users# (including#

downstream#users,#water#supply,# irrigation,#etc.),#minimum#flow#requirements,#relevant#water#

allocations# and# the# achievement# of# ambient# water# quality# standards.# # Failure# to# comply#

constitutes#grounds#for#termination#of#permits.##

#

Permits should reflect the river basin plans that MoNRE is charged to develop.  These will 
prescribe the allocation of water in a basin for all uses, including hydropower. The revised 
water laws 2017 stipulates that permit for water use will be based on EIA regulations and 
other relevant regulations. It is best, however, if water allocation within the framework of 
river basin planning be included as one of the bases for consideration of permits. This ensures 
that hydropower will have sufficient water during the period of their concession agreement. 

Processes-for-Stakeholder-Involvement-

The#Guidelines#for#the#Implementation#of#the#Policy#on#Sustainable#Hydropower#Development,#

the# regulations# on# environmental# and# social# impact# assessments,# and# the# regulations# on# the#

initial# environmental# examination# (IEE)# call# for# stakeholder# consultations# and# public#

participation#in#the#process#of#approving#hydropower#projects.##These#authorities#recognize#that#

stakeholder#consultations#promote#sustainable#decisions#by#bringing#into#the#process#the#needs,#

interests#and#views#of#all#stakeholders.#It#is#important#that#consultations#begin#before#any#major#

decisions#are#made#and#continue#throughout#construction#and#operation.##

The#Guidelines#mandate#that:#

# “Reasonable,# honest,# accurate# and# transparent# consultations# will# be# implemented#

# based#on#the#provision#of#adequate#data#and#information#provided,#as#this#would#help#to#

# effectively# listen# or# hear# the# public# voices# before# making# a# decision# to# approve# a#

# hydropower#project”#(Clause#5.9).##

#

The#ESIA#and#IEE#regulations#require:#

#

# “[P]ublic# participation# during# the# preparation# of# the# ESIA/IEE# reports”# (Ministerial#

# Instruction# on# the# Process# of# Environmental# and# Social# Impact# Assessment# of# the#

# Investment# Projects# and# Activities,# Clause# 2.14,# and# Ministerial# Instruction# on# the#

# Process# of# Initial# Environment# Examination# of# the# Investment# Projects# and# Activities,#

# 2013,#Clause#2.10).##

#

According#to#the#Ministerial#Instruction#on#ESIA,#Clause#2.14,#the#“public”#refers#to#the#ProjectH

Affected#Persons#(PAP)#and#other#stakeholders#associated#with#drafting#and#reviewing#of#ESIA#

Report.#Other#stakeholders# in#this#sense# include#the# firms# involved# in#the#hydropower#project#

and#the#government#agencies#involved#in#the#review#and#approval.#According#to#the#“Integrated#
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Environmental# and# Social# Obligations# for# []# Project”# or# SESO:# Project# Affected# Persons# are#

classified#into#3#categories,#differentiated#by#the#degree#and#types#of#impacts#as#follows.#

Category#1#includes#“any#person,#household#or#legal#entity:#

i.! who#as#a#result#of#the#Project#will#lose#all#or#most#of#the#residential,#agricultural#and#

commercial#land#that#such#person,#household#or#legal#entity#is#the#legal,#customary#

or#usufruct#owner#of#and#the#remaining#land#is#rendered#insufficient#to#reHestablish#

houses# or# other# structures# or# the# remaining# land# is# rendered# economically#

unviable;#and##

ii.! who#has#permanent#residence#on#and#is# the# legal,#customary#or#usufruct#owner#of#

the#land#that#at#any#point#is# located#at#a#horizontal#distance#of#three#(3)#meters#or#

less#to#the#Probable#Maximum#Flood#contour#line”.#

Category# 2# includes# “any# person# or# household# who# will# lose# any# part# of# their# residential,#

agricultural# or# commercial# land# but# is# not# the# Resettlers.# # For# the# avoidance# of# doubt,# any#

person# or# household# residing# in# the# host# village# who# will# lose# any# of# their# land# by# the#

resettlement# and# relocation#of# the#Resettlers# shall# also#be# categorized# as# the#Project#Affected#

Persons#(Category#2)#as#well”.#

Category# 3# includes# “any# person#who#will# not# lose# any# use# of# land# but# lose# any# part# of# their#

source# of# economic# opportunity# or# livelihood# (including# without# limitation# the# water# supply#

source# or# fishery# activities# in# the# downstream# areas)”# (Integrated# Environmental# and# Social#

Obligations# for# []# Project”# (Integrated# Environmental# and# Social# Obligations# for[]# Project,#

Appendix#5).#

These#stakeholder#groups#have#the#right#to:#

•! Receive# information# on# the# development# plans,# benefits,# and# the# social# and#

environmental# impacts,# including# the# ESIA# report# and# progress# report# on# the#

implementation#of#the#environmental#and#social#management#and#monitoring#measures,#

•! Provide#information#on#the#local#social#and#environmental#status,#

•! Participate#in#the#field#inspection#and#consultations,#

•! Propose# to# local# officials# ideas# for# resolving# their# social# and# environmental# concerns,#

and,##

•! Participate#in#monitoring#activities.#

The#Ministerial#Instruction#on#ESIA#(2013),#Clause#2.15,#instructs#MoNRE,#local#administrators,#

investors#and#project#owners#to#share#joint#responsibility#for#conducting#the#consultations#with#

stakeholders,# PAPs# and# the#public.# # These# entities# are# to# take# the# following# steps# jointly#with#

MoNRE:#

•! Disseminate#project#plans#and#social#and#environmental# impacts#and#obtain#comments#

through#meetings#conducted#at#the#village,#district,#provincial#and#national#levels.#

#
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•! At#the#end#of#the#project,# inform#the#PAPs#regarding#the#implementation#of#the#closure#

and#rehabilitation#plan.#This#is#to#allow#them#to#provide#comments,#which#are#required#

for#MoNRE#to#issue#a#formal#letter#confirming#the#end#of#the#investment#project/s.#

#

The#usual#practice#today#limits#the#public#involvement#to#the#early#stages#and#does#not#include#

the#outputs#of#the#ESIA#or#ESMMP,#perhaps#because#MoNRE#continues#to#treat#those#documents#

as# the# confidential# property# of# the# developers,# which# is# inconsistent# with# the# express#

instructions# in# the# Policy.# # This# should# be# rectified.# # Recommendations# for# a# more# effective#

process#are#provided#below#at#page#46H50.#

CRITICAL- OUTSTANDING- ISSUES- IN- EXISTING- LEGAL- AND- INSTITUTIONAL-
FRAMEWORK- AND- PROPOSED- RESOLUTION- TO- FACILITATE- IMPLEMENTATION- OF-
MASTER-PLAN--
The# existing# legal# and# institutional# framework# for# hydropower# planning,# approval# and#

regulation# leaves# unresolved# several# issues# that# are# critical# for# implementing# the# sustainable#

hydropower#Master#Plan.##These#have#been#noted#in#passing#in#the#sections#above#outlining#the#

existing#framework.##This#section#extracts#those#issues#and#proposes#how#they#may#be#resolved#

by#the#GoL#in#a#manner#that#facilitates#implementation#of#the#Master#Plan.#

What- are- the- Standards- and- Criteria- for- Determining- Sustainability- of- a-
Hydropower-Project-

The#most#notable#deficiency#of#the#existing#framework#is#that#it#does#not#provide#a#substantive#

definition#of#sustainability#by#which#the#agencies#of#the#GoL#can#determine#whether#a#proposed#

project#should#be#approved.##The#instructions#and#guidance#provided#in#the#Policy#itself,#and#in#

the#Guidelines#for#its#implementation,#are#expressed#in#terms#of#objectives#to#be#achieved,#such#

as#prevention#and#mitigation#of#adverse#impacts;#processes#and#procedures#for#identifying#and#

assessing# such# impacts,# such# as# cumulative# and# transboundary# impact# assessments;# and#data#

and# information# to# be# gathered# and# considered,# such# as# the# nature# and# location# of# critical#

habitats# at# risk.# # What# is# needed# in# addition# is# a# set# of# functional# criteria# or# standards# or#

attributes# of# sustainability# which# can# be# applied# by# government# regulators# to# determine# the#

locations,#scales,#designs,#operations#and#timing#of#projects#for#which#it#will#accept#applications#

for# feasibility# studies,# and# that# can# serve#as# a# checklist# for#developers# so# they# can# focus# their#

feasibility#study#investments#on#projects#with#confidence#that#they#will#qualify#for#approval.####

The#closest#the#existing#framework#comes#to#such#a#substantive#definition#is#found#in#the#2005#

Policy#on#Sustainable#Hydropower#Development,#which# is#affirmed#and#reiterated# in#the#2015#

version.##That#policy#states:#

- “ecological-sustainability-relies-upon-the-avoidance-of-irreversible-environmental-
- impacts-such-as-the-loss-of-biodiversity-or-disruption-of-ecological-cycles.”--#

Notably,# this# statement# focuses# on# ecosystem# processes# and# biodiversity# rather# than# a#more#

utilitarian#standard#such#as#maximizing#food#security#or#other#environmental#services.##What#it#

lacks#however#is#guidance#on#the#acceptable#levels#of#“avoidance”#or#protection.##Given#that#all#
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hydropower# projects# alter# the# natural# functions# of# rivers# to# a# greater# or# lesser# extent,# the#

question#for#sustainability#determinations#is:#how-much-alteration-is-too-much?-

The#answer#in#the#2015#guidelines#seems#to#be:#“as#little#as#possible”.##It#establishes#a#hierarchy#

of# strategies# to# cope# with# impacts.# # Avoidance# is# the# preferred# strategy,# followed# by#

minimization,# mitigation,# and# compensation# or# offsets# as# the# strategy# of# last# resort.# # It# also#

states#that#before#a#project#can#be#approved,#it#must#“ensure#.#.#.#that#potential#negative#impacts#

on#the#environment#and#social#[system]#can#be#prevented#and/or#mitigated”.##This#implies#that#

projects# that# cause# impacts# that# cannot# be# prevented# or#mitigated# cannot# be# approved.# # This#

possibility#is#not#just#theoretical:# #Section#5#of#the#Master#Plan#demonstrates#that#whereas#fish#

passage# around# and# through#dams#may# be#mitigatable,# in# some# cases# hydropower# reservoirs#

create#impacts#that#cannot#be#mitigated.#

The# Master# Plan# in# Section# 6# undertakes# to# propose# a# functional# definition# of# “sustainable#

hydropower”#in#terms#of#the#attributes#of#projects#that#counteract#their#most#significant#impacts#

on# the# physical# processes# of# rivers# that# sustain# their# ecosystems.# In# this# Implementation#

Section,#we#provide#some#additional#guidance#from#other#sources.#Section#6#provides#a#checklist#

of#attributes#of#hydropower#projects#that#counteract#the#three#main#types#of#impacts#that#they#

can#cause#to#the#natural# functions#of#river#systems#at#each#of#the#three#critical#decision#points#

for#hydropower#development,#siting,#design#and#operation.##This#checklist#can#be#readily#applied#

to# determine# how# “sustainable”# a# project# is# or# is# not.# # This# approach# does# not# necessarily#

provide#a#“bright#line”#but#rather#sustainability#is#a#matter#of#degree.##Projects#that#satisfy#all#of#

the#attributes,#such#as#the#alternative#projects#cited#in#Section#7#of#the#Master#Plan,#are#clearly#

sustainably;# projects# that# satisfy# few#of# them,# such# as# the# proposed#mainstream#projects,# are#

clearly#unsustainable;#the#gradations#in#between#establish#a#relative#priority#for#approval.###

The#Integrated#Environment#and#Social#Obligations#for#Projects#does#make#reference#to#several#

guidance# documents# on# sustainable# hydropower.# # These# include# the# IHA# Hydropower#

Sustainability# Assessment# Protocols# (Annex# 12.2),# the# ADB# Safeguards# policies,# and# the# IFC’s#

cumulative# impact#assessment#guidelines# (Annex#12.3).# #NHI#has#analyzed# these# to#see# if# they#

provide# the#needed#substantive#content# for#a# functional#definition#of#sustainability.# #The#basic#

conclusion#is#that#these,#like#the#Lao#Policy#Guidelines#themselves,#express#sustainability#mostly#

in#terms#of#goals#and#objectives,#processes#and#procedures,#and#data#and#information#that#is#to#

be# gathered# and# considered.# # These,# in# the# main,# parallel# the# attributes# of# sustainability#

proposed# in# Section# 6# of# the# Master# Plan.# # # To# the# extent# that# these# provide# a# functional#

definition# or# itemization# of# attributes# that# distinguishes# “sustainable”# projects# from#

“unsustainable”# projects,# these#may# provide# useful# guidance# to# the# GoL# in# implementing# the#

Policy#(see#Annex#12.3).#

How,-When,-and-Where-is-the-Determination-of-Sustainability-Made?--

Analysis!
The# function# of# promulgating# the# standards# and# criteria# is# left# to# the# departments# of# the#

Government#of#Lao#PDR#that#are#charged#with#implementing#it.##Article#2#of#the#Prime#Minister’s#

decree# assigns# to# the#Ministry# of# Energy# and#Mines# the# responsibility# for# “coordinating#with#

other#ministries#or#equivalent#agencies#and#local#authorities#for#effective#implementation#of#the#
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Policy# .# .# .”.# # (Article#2).# #Overall#guidance# is# to#be#provided#by#an# InterHMinisterial#Committee#

formed# by# MEM.# # Under# the# Guidelines,# DEPP# “will# be# responsible# for# forging# effective#

implementation# of# this# policy# in# close# consultation# with# concerned# agencies# and# provinces#

(§2.2).# # On# the# other# hand,# DNREP# at# MoNRE# “is# responsible# for# ensuring# that# hydropower#

projects#are#fully#in#compliance#with#the#Environmental#Impact#Assessment#decree.# #So,#which#

entity#makes#the#call#on#“sustainability”,#under#what#standards#and#criteria,#and#at#what#stage#in#

the#process?#Perhaps# it#was# the# intention#of# the#Prime#Minister# that#MEM#would#develop# the#

substantive#standards#through#the#InterHMinisterial#Committee#that#it#is#instructed#to#establish.###

Proposed!resolution!

First,#the#determination#should#be#made#on#the#basis#of#clear,#objective#and#transparent#criteria#

or# standards# that# specify# the# attributes# of# projects# that# are# sustainable.# # This#will# require# an#

agency#of#the#GoL#to#establish#the#criteria#and#standards,#as#these#are#not#provided#by#the#Policy#

or# it# Guidelines.# # The# Master# Plan# proposes# a# set# of# attributes# of# sustainability# that# can# be#

adopted#as#the#substantive#standard.##As#noted#above,#the#HSAP#and#the#IFC’s#Guidelines#provide#

compatible# and# complementary# performance# standards.# # We# recommend# in# this#

Implementation# Section# that# the# responsible# agency# promulgate# the# applicable# standards# as#

formal#regulations#so#that#all#stakeholders,#including#project#proponents,#will#know#in#advance#

what#types#of#projects#will#and#will#not#be#approved.#

Since#these#standards#are#at#the#very#heart#of#the#Policy,#we#suggest#that#they#be#issued#by#the#

InterHMinisterial# Committee,# based# on# proposals# drafted# by# MoNRE# as# the# agency# with# the#

greatest# technical# expertise# on# the# relevant# issues.# # A# standing# task# force# under# the# InterH

Ministerial# Committee# set# up# by# the# Policy# would# be# the# appropriate# body# to# develop# the#

principles#and#standards#for#approval#by#the#Committee#itself.###

The#sustainability#principles#and#criteria#should#be#applied#at#two#phases.##(1)#In#the#future,#the#

Master#Plan#recommends#that#the#determination#of#environmental#sustainability#be#made#in#the#

process#of#preparing#a#basinHwide#hydropower#development#plan#that#is#specifically#oriented#to#

satisfy# standards# and# criteria# for# environmental# sustainability.# # Such# plans# will# identify# the#

projects#(sites,#designs#and#operations)#that#are#“preHqualified”#as#sustainable#and#that#will#be#

offered#to#investors#to#develop#and#propose#for#approval.###

(2)#We# also# suggest# that# the# sustainability# determination# be# an# explicit# step# in# the# approval#

process#for#individual#projects#as#part#of#the#projectH#environmental#impact#assessment#process#

and# MoNRE# should# make# a# determination# that# the# principles# and# standards# are# met# as# a#

condition# to# issuing# an# Environmental# Compliance# Certificate# after# consultations# with#

stakeholders,#as#contemplated#by#the#Policy#Guidelines.#

How#the#assessment#of#sustainability#should#be#made#is#more#complicated#in#light#of#the#reality#

that#it#is#a#matter#of#degree.##Two#principles#should#be#applied:#

i)! The# mandate# in# the# current# Policy# Guidelines# that# the# environmental# assessments#

include# a# consideration# of# alternative# structures# and# locations,# and# also# include#

comparison#of#a#no#project#alternative,#should#finally#be#implemented.# #This#allows#the#
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matter# of# degrees# to# become# explicit.# # It# also# allows# a# transparent# assessment# of# the#

tradeoffs#between#costs#of#mitigation#strategies#and#their#efficacy.#

#

ii)! The#hierarchy#of#strategies#for#attaining#sustainability#set#forth#in#the#current#guidelines#
should#also#be#implemented#and#should#bear#on#the#sustainability#rating.##This#hierarchy#

requires#avoidance#of#impacts#to#the#extent#feasible,#then#minimization,#then#mitigation#

and#then#compensation#or#offsets.###

We#hasten#to#add,#however,#that#revisions#of#the#process#for#planning,#approvals#and#regulation#

of# hydropower# development# in# Lao# PDR# that# are# proposed# in# the# next# subHsection# of# this#

Implementation# Section,# would#make# resolution# of# all# of# these# issues# unnecessary# because# a#

Master#Plan# for#sustainable#development#would#be#promulgated#by# the#Government#of#Lao#as#

the#first#step,#before#proposals#to#build#the#specified#projects#are#invited.##Under#this#approach,#

all#invited#projects#would#be#made#compliant#with#the#Policy#during#the#planning#stage.##

What-are-the-Rights-and-Entitlements-Conferred-by-an-MOU,-a-PDA-or-an-ECC-

One# of# the# most# important# issues# to# be# resolved# in# implementing# the# Policy# on# Sustainable#

Hydropower# Development# is:# What# rights# and# entitlements# are# conferred# on# a# hydropower#

developer# by# the# issuance# of# a#MOU# to# conduct# a# feasibility# study,# by# a# Project#Development#

Agreement,#or#by#an#Environmental#Compliance#Certificate#(ECC)?##Do#these#documents#confer#

any#promise#or#guarantee#that#the#project#will#ultimately#be#awarded#a#CA.##This#is#of#paramount#

importance# because# it# affects# the# sustainability# determination# for# projects# that# have# already#

received#either#an#MOU#or#a#PDA,#which#includes#all#of#the#Xe#Kong#mainstream#projects.###

Analysis!

There# seems# to# be# a# lingering# presumption# in#MEM# and#MoNRE# that# projects#with#MOU’s# or#

PDAs# should# be# granted# a# CA# if# they# demonstrate# technical# and# financial# feasibility# and# also#

comply#with# all# procedural# requirements# in# the# environmental# and# social# impact# assessment#

process#and# implement#whatever# impact#mitigation#requirements#may#be# imposed#by#DNREP#

within#that#process.##In#other#words,#there#is#a#presumption#that#once#a#project#has#obtained#an#

Environmental#Compliance#Certificate,#it#has#been#judged#to#be#“sustainable”.#

There#are#several#counterarguments#to#this#view:#

•! It# is# clear# that# existing# projects# are# not# “grandfathered”# out# from# the# Policy# on#

Sustainable# Hydropower# Development.# # Section# 1# of# the# Guidelines# provides# that:#

“Existing#hydropower#projects#will# also#be# reviewed# to# ensure# that# any#unsustainable#

aspects#could#be#adequately#addressed.”##If#existing#project#are#within#the#sweep#of#the#

policy#and#its#substantive#requirements,#it#seems#clear#that#projects#that#do#not#yet#exist,#

but#have#only#received#permission#to#continue#to#be#developed,#are#also#included#in#the#

scope.###

#

•! Because#MoNRE#does#not# disclose# the# content# of# ESIAs,# it# is# not# apparent# that# it# fully#

complies#with# the# instructions# contained# in# the#Policy#and# its#Guidelines#on# the# scope#

and#content#of#the#ESIAs#in#several#important#respects#that#bear#on#the#determination#of#
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sustainability.# # These# likely# deficiencies# call# into# question# the# legal# validity# of# the#

Environmental#Compliance#Certificates:#

#

1.! The#ESIAs#that#have#been#approved#for#the#mainstream#projects#MAY#not#include#
a#cumulative#impact#analysis#that#takes#account#of#the#operations#of#all#the#other#

six#proposed#mainstream#dams#in#the#cascade#(Policy#§7).#

#

2.! The#ESIAs#MAY#not#take#account#of#the#large#transboundary#impacts#that#would#
occur#in#the#downstream#system#in#Cambodia#and#Vietnam#(Policy#§7).##

#

3.! The#ESIAs#MAY#not#include#a#risk#analysis#over#the#entire#life#span#of#the#project#
(Guidelines#§7.1)#

#

4.! The#ESIAs#MAY#not#include#an#analysis#of#alternatives#for#project#structure#and#
locations,#such#as#are#provided#in#the#Master#Plan#(Guidelines#§7.1).#

#

5.! DNREP#does#make#the#ESIA’s#or#ECCs#publicly#available,#in#contravention#of#the#
clear#instruction#in#the#Guidelines#and#Policy#that#“All#hydropower#projects#shall#

be#undertaken#on#the#basis#of#transparency#and#openness”.#

#

•! Compliance#with#mitigation#measures#required#in#an#ECC#may#not#be#sufficient#to#assure#

“sustainability”.##§7#of#the#Policy#which#states#that#“before#a#project#can#be#approved#the#

ESIA# must# ensure# that# potential# negative# impacts# on# the# environment# and# social#

[system]#can#be#prevented#and/or#avoided”.##However,#Section#5#of#the#Master#Plan#finds#

that# some# impacts# from# the# mainstream# impoundments# cannot# be# mitigated,#

specifically,#the#barrier#to#migration#that#the#reservoirs#themselves#present.#

#

•! Under# the#newly#decreed#Water#Resources#Law#of#2017,# a#hydropower#power#project#

cannot# proceed# without# a# water# right# certificate,# which# will# require# that# the# project#

inflict# “minimum# impact”# on# the# environment# and# meet# minimum# stream# flow#

requirements.# # These# conditions# may# represent# a# higher# standard# than# currently#

implemented#by#DNREP#in#issuing#ECCs.###

Proposed!resolution!!

Developers#that#have#already#received#an#MOU#or#PDA#are#guaranteed#an#exclusive#franchise#to#

conduct# feasibility,# environmental# impact,# financial# viability# and# other# investigations# at# a#

specific# site.# # These# studies#may# (or#may# not)# demonstrate# the# technical,# environmental# and#

financial#“sustainability”#of#the#project.#In#the#event#that#the#GoL#eventually#determines#that#the#

project#meets#the#sustainability#test#and#approves#the#project,# that#developer#has#an#exclusive#

right# to# the#award#of# a#CA#on#a#nonHcompetitive#basis.# #However,# the#MOUs#and#PDAs#do#not#

provide#any#assurance#that# the#GoL#will#decide#to#approve#the#project.# #The#Master#Plan#casts#

doubt#on#whether#the#proposed#mainstream#dam#projects#can#satisfy#a#meaningful#definition#of#

environmental#sustainability.###
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Projects#that#receive#an#ECC#on#the#basis#of#an#ESIA#that#does#not#include#a#robust#assessment#of#

cumulative#and#transboundary#impacts#and,#siting,#design#and#operational#alternatives,#or#that#

does#not#include#an#explicit#finding#that#all#significant#environmental#impacts#will#be#prevented#

or# mitigated# are# not# eligible# for# a# CA# unless# they# undergo# further# environmental# review# in#

compliance#with#the#relevant#requirements#of#the#Policy#and#Guidelines.###

In# the# future,# the# Master# Plan# recommends# that# the# determination# of# environmental#

sustainability#be#made# in# the# first# instance#by#MEM#and#MoNRE# in# the#process#of#preparing#a#

basinHwide#hydropower#development#plan#that#is#specifically#oriented#to#satisfy#standards#and#

criteria#for#environmental#sustainability.##Such#plans#will#identify#the#projects#(sites,#designs#and#

operations)# that# are# “preHqualified”# as# sustainable# and# that# will# be# offered# to# investors# to#

prepare#feasibility#studies.###

The#possibility#that#a#project#will#not#be#approved#after#it#has#completed#all#tasks#under#an#MOU#

or#PDA# is#a#normal#business# risk# that# is#part#of# the#cost#of#doing#business# in# the#hydropower#

sector.##But,#it#can#be#substantially#reduced#through#the#promulgation#of#a#development#master#

plan#in#advance.# #When#that#is#done,#as#the#Master#Plan#proposes#for#the#Xe#Kong,#the#projects#

should# be# offered# to# the# developers,# in# the# order# of# priority# determined# by# the# Master# Plan#

through#a#competitive#public#tender#that#specifies#all#relevant#terms#and#conditions#required#by#

the#GoL#to#assure# that# the#project# is#sustainable.# #The#approval#process#will# include#a#projectH

specific# environmental# and# social# impact# assessment,# as#well# as# all# the# other# steps# currently#

required# for# project# approval.# # But# many# of# the# environmental# issues# will# already# be#

substantially#resolved#in#the#master#planning#process#so#that#ultimate#approval#is#highly#likely,#

if#not#inevitable.###

This# analysis# raises# important# issues# with# respect# to# the# legal# status# of# the# seven# proposed#

mainstream#dam#projects#in#the#Xe#Kong#basin.##All#of#these#have#completed#feasibility#studies#as#

of# the# time# of# this# writing.# # Yet# none# of# them# have# a# current# and# permanent# Environmental#

Compliance#Certificate.##The#ECC#for#Xe#Kong#5#is#temporary#and#not#final,#and#the#ECCs#for#Xe#

Kong# Downstream# A# and# B# have# expired.# # Also,# none# of# these# projects# have# signed# a# power#

purchase# agreement.# # Therefore,# none# are# yet# eligible# to# receive# a# concession# agreement# to#

build,#own#and#operate#the#project.#

Note,#NHI#has#not#been#able# to#ascertain#whether# the#ESIAs# submitted#by# these#projects# fully#

comply#with#the#new#requirements#in#the#Policy#and#its#Guidelines#regarding#scope#and#content#

because#MoNRE#has#not#responded#to#repeated#requests#to#provide#those#documents#for#review.##

If# the# ESIAs# are# not# fully# compliant,# NHI# recommends# that# it# require# the# assessments# to# be#

redone#and,#in#particular,#to#include#an#assessment#of#alternative#sites,#including#those#proposed#

in# the#Master#Plan,# and#detailed# cumulative# transboundary# impact# assessment# comparable# to#

that#provided#in#the#Master#Plan.# #NHI#believes#that#such#assessments,# if#done#candidly,#would#

show# that# these# projects# do#not# satisfy#meaningful# sustainability# criteria.# # #We# also# point# out#

that#MoNRE#has#not#made#an#explicit#finding#with#respect#to#these#ESIAs#that#they#show#that#all#

environmental# impacts# would# be# successfully# mitigated.# # Particularly,# the# barrier# that# the#

reservoirs# pose# to# fish# migration# may# not# be# capable# of# successful# mitigation,# as# shown# in#

Section#5#of#the#Master#Plan.###

-
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MODIFICATIONS-OF-CURRENT-PROCESS-NEEDED-TO-IMPLEMENTATION-THE-MASTER-

PLAN-

The#current#process#for#hydropower#development#planning#and#approvals# is#driven#largely#by#

investor#initiative.##The#project#developers#identify#potential#sites#and#project#parameters,#apply#

for#an#exclusive#right#to#conduct#feasibility#studies#and#environmental#and#social#impact#studies,#

negotiate# financial# terms,# and#obtain#a# concession#agreement# to#build,# own,#operate#and# then#

transfer# the#project.# #All#of# the#technical#and# financial#analysis# is#conducted#by#the#developers#

and#their#consultants#with#some#degree#of#oversight#by#the#Ministry#of#Energy#and#Mines#and#

Ministry# of# Natural# Resources# and# Environment.# But# these#ministries# lack# both# the# technical#

capacity# to# independently#review#the# technical#analyses#performed#by# the#developers#and# the#

means#to#acquire#that#expertise.##Consequently,#development#occurs#in#a#rather#ad#hoc#manner,#

without#consideration#of#the#optimal#basinHscale#alternatives.###

The# Policy# on# Sustainable#Hydropower#Development,#which# requires# a# consideration# of# least#

impactful# alternatives,# and# the# recently# revised#Water# Resources# Law,# which# calls# for# basinH

scale# water# resource# allocation# decisions,# calls# for# an# inversion# of# this# process,# and# the#

Sustainable#Hydropower#Master#Plan#for#the#Xe#Kong#Basin#illustrates#how#this#can#be#done.##To#

Implement# the# Master# Planning# approach,# the# GoL# would# assume# a# proactive# role# in#

determining#in#the#first#instance#what#facilities#it#wants#to#have#built,#where#and#how.##This#will#

include# decisions# on# sites,# scale,# designs,# operational# policies,# timelines,# and# mitigation#

requirements.# # All# of# these# except# the# timeline#will# be# set# forth# in# the#master# plans.# # This# is#

sometimes# called# “hydropower# by# design”.# # The# socialist# development# paradigm# calls# it#

“centralized#economic#planning”.##By#any#name,#it#amounts#to#the#Government#of#Lao#becoming#

the#master#of#its#own#house#when#it#comes#to#the#economic#development#of#its#water#resources#

to#attain#the#highest#possible#benefits#for#the#people#of#Lao,#not#just#for#the#immediate#term,#but#

in#a#sustainable#manner#for#future#generations.#

The# major# change# is# simply# that# MEM# would# conduct# a# reconnaissance# level# assessment# of#

siting,# design# and# operational# alternatives# for# hydropower# development# in# each# major#

catchment#in#Lao#PDR.##MoNRE#would#conduct#a#programmaticHlevel#environmental#and#social#

impact#assessment#of#these#alternatives#to#ascertain#which#of#the#alternative#sites,#designs#and#

locations# could# best# avoid,#minimize,#mitigate# or# compensate# for# the# adverse# impacts.# # From#

these#assessments,#MEM#and#MoNRE#would#together#prepare#a#master#plan#that#specifies#and#

rank# orders# the# projects# for# which# the# GoL# should# solicit# and# accept# proposals# from#

developers/investors# for#MoUs# to# conduct#detailed# technical# and#economic# feasibility# studies,#

and# projectHspecific# environmental# and# social# impact# assessment.# # In# awarding# MoU’s,# the#

government# will# open# a# global# public# tender# to# accept# competitive# applications# from#

prospective# developers# to# construct# and# operate# a# project# that# meets# the# announced#

specifications#for#location,#design,#operations,#etc.##The#bids#will#include#the#proposed#financial#

benefit#package#to#the#GoL.##The#MEM#will#then#award#a#concession#agreement#to#the#offer#that#

it# finds# superior.# #The#winning#proposal#would#be# selected#on#a# competitive#basis# in# terms#of#

demonstrated# capabilities# and# performance# records# rather# than# on# price# terms.# Where# the#

master# plan# includes# a# series# of# projects# in# the# same# basin# would# best# be# operated# in# a#

coordinated#fashion,# it#may#well#decide#to#select#a#developer#that#will#undertake#to#build,#own#

and# operate# the# entire# suite# of# projects.# # # The# price#would# be# determined# by# negotiations# of#
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financing# terms,#power#purchase#agreements,#and#tariff#negotiations.# #With# these#changes,# the#

procedure# of# obtaining# an# Environmental# Compliance# Certificate,# water# rights# certificate,#

project# development# agreement,# and# concession# agreement#would# be# the# same# as# under# the#

current#practice.##

The#change#in#existing#procedures#that#this#calls# for#may#seem#rather#modest,#but#would#have#

transformative# effects.# # It#would# assure# that# the#projects# that# enter# the# approval# pipeline# are#

ones# that# the# governmentHcontrolled# planning# process# determines# meet# the# sustainability#

principles#and#standards.##Equally#important,#it#would#assure#that#projects#that#do#not#meet#such#

standards#and#principles#do#not#receive#the#impetus#that#conferring#an#MoU#currently#provides.###

In#addition# to# leading# to#more#sustainable#projects,# such#a# centralized#planning#approach#will#

also# provide# major# benefits# for# the# GoL# and# private# developers.# # SystemHwide# planning# will#

streamline# the# project# development# process# because#many# of# the# issues# that# complicate# and#

delay# project# approval# will# have# been# resolved# before# a# feasibility# study# is# initiated.# # This#

master#planning#approach#will#also#reduce#the#risk#that#a#project#will#ultimately#fail#to#receive#

the#necessary#approvals.# #This#will#save#money# in# the# long#run,#and#will#reduce# financial#risks#

typically#associated#with#ad#hoc#or#individual,#developerHdriven#projects.##At#the#same#time,#the#

GoL#will#hold#“the#cards”#to#advertise#projects#for#development#on#their#own#terms#as#laid#out#in#

the#master#plan.####

Other#benefits#include:#

•! Engaging#a#variety#of#stakeholders#and#capturing#their#perspectives#and#participation#at#

an# early# stage# of# planning# (Opperman# et# al.,# 2017),#which# also# reduces# the# chance# of#

delays;-
•! Fostering#coordinated#basinHwide#development#plans;-
•! Creating#an#enabling#environment#for#PublicHPrivate#Partnerships#(PPPs)-
•! Identifying#project#sites#with#secured#grid#connections;#

•! Expediting#financing#approvalHtime#and#creating#more#favorable#financing#terms#due#to#

the# reduced# financial# risk# to# lenders# and# equity# investors# (Srinivasan,# 2013# and#

personal#communication#with#J.#Raepple);#

•! Reducing#the#lead#time#for#developing#a#project#(Srinivasan,#2013:#4);#

•! Building#technical#capacity#of#GoL#staff.#

#

As#under#the#current#process,#a#project#that#receives#a#MOU#for#a#feasibility#study#will#have#an#

exclusive#right,#on#a#nonHcompetitive#(sole#source)#basis#to#build,#own#and#operate#the#project,#if#

the#project#proves#to#be#technically#and#financially#feasible#and#other#procedural#requirements#

are#satisfied.##

It#will#be#noted#that#most# if#not#all#of#the#river#basin#in#Lao#already#have#existing#hydropower#

projects# and# prospective# projects# for# which# feasibility# studies# are# already# underway# under#

existing# MoUs.# # However,# that# state# of# affairs# does# not# preclude,# and# may# actually# facilitate#

preparation#of#basinHwide#master#plans#to#guide#future#development.# #With#respect#to#existing#

projects,#the#siting#criteria#applied#for#the#Xe#Kong#Master#Plan#give#priority#to#new#sites#located#

above# these# existing# projects# on# the# rationale# that# these# are# inaccessible# to# migratory# fish.##

Some#of# these#sites#may#already#be#the#subject#of#existing# feasibility#studies.# # If# those#projects#

otherwise# satisfy# sustainability# principles# and# criteria,# they# should# be# given# a# priority# for#
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approval#under#the#existing#process.##If#such#sites#have#been#studied#and#proven#to#be#infeasible,#

of# course# they# should# not# be# included# in# the# master# plan# for# that# river# basin.# # The# major#

difficulty#is#with#respect#to#project#currently#undergoing#feasibility#studies#that#are#not#included#

in# the# master# plan# because# they# are# deemed# to# not# satisfy# the# sustainability# principles# and#

criteria.##This#is#the#situation#with#the#mainstream#dam#proposals#in#the#Xe#Kong,#in#the#view#of#

the#NHI#Team.##The#question#is,#how#can#these#be#cancelled?#

The#answer#has#several#components:#

•! First,# as# noted# in# this# implementation# section,# the# holder# of# an# MoU# for# a# feasibility#

study#enjoys#an#exclusive#right# to#develop#that#project#should# it#prove#to#be# feasibility#

and#ultimately#be# found#to#be#“sustainable”#under#criteria# to#be#developed#by#the#GoL,#

but# it#does#not#have#a#guarantee#that#that#approval#will#be#forthcoming.# #Even#existing#

projects# are# subject# to# review# under# the# Policy# on# Sustainable# Hydropower#

Development;#therefore#certainly#project#merely#being#studied#are#not#exempt.#

#

•! Second,# these# projects# must# comply# with# the# new# requirements# for# environmental#

impact#assessment,#which#includes#assessment#of#alternative#sites#and#designs#as#well#as#

cumulative# and# transboundary# impacts.# This# impact# disclosure# and# alternative#

assessment# serves# the# purpose# of# enabling# MoNRE# to# determine# whether# a# project#

should#go#forward#or#not;#it#is#not#just#a#pro!forma#procedural#hurdle.##Projects#that#have#
not#fully#complied#with#these#more#demanding#impact#assessment#requirements#should#

be# required# to# reHdo# their# assessments# before# they# are# entitled# to# receive# an#

Environmental#Compliance#Certificate.##

This#change#in#the#process#for#planning#and#approving#hydropower#projects#will#require#some#

modifications# in# the# existing# laws,# regulations# and# institutional# practices.# # This# subHsection#

makes#recommendations#for#the#modifications#that#will#be#needed#to#fully#implement#the#Policy#

on#Sustainable#Hydropower#Development#in#Lao#PDR.#

Recommendation- 1:- - The- Ministry- of- Energy- and- Mines- Should- Prepare- Basin[
Wide-Sustainable-Hydropower-Master-Plans-

DEPP# already# has# the# authority# and#mandate# to# develop# electricity# development# plans# at# the#

national# scale# (Policy# Guidelines# on# the# Implementation# of# the# Policy# on# Sustainable#

Hydropower# Development# in# Lao# PDR# 2016,# Section# 5.2,# b,# the# Electricity# Law# 2012,# Article#

10).).# # It# can# implement# that#authority# to#develop#basinHwide#hydro#development#plans# in# the#

manner#exemplified#by#the#Xe#Kong#Master#Plan.##It#also#has#reason#to#do#so#to#satisfy#the#river#

basinHscale# approach# to# the# issuance# of# water# rights# certificates# by# DWR# or# PONRE/DONRE#

depending#on#the#scale#of#use#under#the#revised#Law#on#Water#and#Water#Resources#2017.##This#

Master# Plan# provides# the# template# on# how# to# do# basinHwide# planning,# and# the# Policy# on#

Sustainable#Hydropower#provides#the#procedural#framework.##What#DEPP#lacks#is#the#mandate,#

the#substantive#standards,#and#the#financial#means#to#do#so.###

#

Action#may#be#necessary#by#the#National#Assembly#and/or#the#Prime#Minister#to#command#that#

future#hydropower#development#occur#only#within#the#framework#of#basinHscale#development#

plans#the#lay#out#the#locations,#designs#and#operational#policies#for#hydropower#projects.###
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As# the#Master#Plan# illustrates,# the#main# challenges# in#developing#environmentally# sustainable#

hydropower#development#plans#entails#the#following#steps:#

1.! Survey# of# suitable# sites# for# hydropower# projects# in# terms# of# the# necessary# physical#
conditions.##These#are#topography,#hydrology#and#geology.#

2.! For# each# of# these# sites,# assess# the# effect# that# the# dams# and# reservoirs#would# have# on#
migratory#fish#and#on#endemic#resident#fish#species.##Eliminate#or#assign#lower#priority#

to#those#sites#that#would#have#appreciable#adverse#impacts.#

3.! For# the# remaining# sites,# assess# designs# that# will# facilitate# sediment# discharge# and#
maximal#fishery#mitigation#measures.#

4.! Define#operational#policies#for#these#dams#that#maintain#a#semblance#of#the#natural#flow#
regime#that#is#conducive#to#the#maintenance#of#ecological#values.#

5.! Estimate#the#potential#power#output#from#these#projects.#
6.! Offer# the#best#performing#alternatives,# perhaps# in# rank#order,# to# the#private# investors#

through#a#public#tender.#

For#the#Xe#Kong,#the#Master#Plan#offered#by#the#NHI#project#completes#all#of#these#steps#at#a#preH

feasibility# or# reconnaissance# level,# except# the# last# one.# #When# these# steps# are# completed,# the#

current#process#for#approval#of#the#individual#projects#in#the#basinHwide#master#plan#would#be#

implemented,# including# the#MOU,# FS,# ESIA,# and# CA# stages.# # All# of# these# stages# would# greatly#

facilitated#by# the# technical#work# to#produce# the#basinHwide#master#plan.# #But,# the#siteHspecific#

process# would# be# conducted# at# more# definitive# level# of# analysis# that# would# also# include# the#

engineering#and#financial#aspects.###

Recommendation- 2:- - The- Inter[Ministerial- Committee- Should- Articulate- the-
Substantive- Standards- and- Criteria- for- Determining- the- Sustainability- of-
Hydropower-Projects-

The#Policy#on#Sustainable#Hydropower#Development#appropriately# states# that# “sustainability”#

has# several# dimensions,# including# environmental,# social,# technical# and# financial# sustainability.##

The#Sustainable#Hydropower#Master#Plan#for#the#Xe#Kong#is#oriented#toward#the#environmental#

dimension,# and# therefore# this# Section# addresses# primarily# that# aspect# of# implementation.###

Notably,# the#Policy# is#also#oriented#mostly#toward#the#environmental#concerns#of#hydropower#

development.##It#seems#plain#that,#for#this#dimension,#the#proper#agency#to#formally#promulgate#

the#applicable#standards,#and#to#make#the#initial#determination#as#to#whether#the#standards#are#

met,#is#MoNRE.# #However,#because#these#standards#are#foundational#for#the#implementation#of#

the#policy,#and#will#determine# the#course#of# future#hydropower#development# in#Lao#PDR,# it# is#

appropriate# that# these# standards# be# ultimately# approved# by# the# InterHMinisterial# Committee#

(IMC)#that#the#MEM#is#to#establish.#

#

However,#during# the# review#and#comments#on# the# internal# review#draft#of# the#Master#Plan,# it#

was#pointed#out#that#interHministerial#committees#are#much#better#at#performing#oversight#than#

in#executing# tasks#and#achieving#results.# # # It#was# therefore#proposed#that# the# InterHMinisterial#

Committee#(IMC)#appoint#a#standing#task#force#of#staff#members#to#actually#develop#and#vet#the#

standards# and# criteria,# for# ultimate# approval# by# the# IMC.# # This# seems# a# sensible#

recommendation.##

#
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As#noted,# the#Policy#on#Sustainable#Hydropower#Development# states# goals# to#be#attained#and#

procedures# to# be# followed,# but# it# does# not# provide# the# substantive# tests# or# criteria# for#

determining#what#projects#qualify#as#sustainable,#or#the#degrees#of#sustainability.##The#Xe#Kong#

Master#Plan#provides#a#functional#definition#sustainability#expressed#in#terms#of#the#attributes#

of# sustainable# projects.# # The# attributes# and# their# rationales# are# discussed# in# Section# 6# of# the#

Master#Plan.##NHI#recommends#that#these#attributes#constitute#the#core#of#the#official#definition#

of#“sustainable#hydropower”#by#the#IMC.###

#

The# Integrated# Environmental# and# Social# Obligations# for# Projects# does# make# reference# to#

several# guidance#documents#on# sustainable#hydropower.# #These# include# the# IHA#Hydropower#

Sustainability# Assessment# Protocols# (see# Annex# 12.2),# the# ADB# Safeguards# policies,# and# the#

IFC’s#cumulative# impact#assessment#guidelines#(Annex#12.3).# #NHI#has#analyzed#these#to#see# if#

they#provide# the#needed# substantive# content# for# a# functional# definition#of# sustainability.# # The#

basic#conclusion#is#that#these,# like#the#Lao#Policy#Guidelines#themselves,#express#sustainability#

mostly# in# terms# of# goals# and# objectives,# processes# and#procedures,# and#data# and# information#

that#is#to#be#gathered#and#considered.##To#the#extent#that#these#provide#a#functional#definition#or#

itemization#of#attributes#that#distinguishes#“sustainable”#projects#from#“unsustainable”#projects,#

these# are# noted# in# Annex# 12.3.# # These,# in# the# main,# parallel# the# attributes# of# sustainability#

proposed#in#Section#6#of#the#Master#Plan.###

In# considering# the# adoption# of# sustainability# guidelines# from# external# sources,# it#may# also# be#

useful#to#review#those#proposed#by#the#IFC#in#view#of#its#intention#to#focus#on#the#Xe#Kong#Basin#

as# a# pilot# for# demonstrating# the# implementation# of# its# Cumulative# Impact# Assessment#

Guidelines#(see#Annex#12.3).###

Recommendation-3:--DNREP-Should-Fully-Implement-the-Instructions-in-the-Policy-
for- Social- and- Environmental- Impact- Assessments- and- Sustainability-
Determinations-

The#existing#mandates# are# sufficient# for# the# environmental# and# social# impact# assessment# and#

sustainability# determination.# # What# is# needed# is# full# compliance# with# these# existing# legal#

requirements,# particular# those# mandated# by# the# Policy# on# Sustainable# Hydropower#

Development# and# especially# with# respect# to# the# ESIA# process.# # Specifically,# the# following#

requirements#for#an#approvable#ESIA#should#be#enforced#by#DNREP:##

1.! a#risk#analysis#over#the#entire#life#span#of#the#project,##
#

2.! an#analysis#of#alternatives#for#project#structure#and#locations,#including#a#noHproject#
alternative,##

#

3.! lessons#learned#from#previous#projects,##
#

4.! cumulative#impact#analysis#(see#discussion#below#at#page#17)#
#

5.! a#meaningful#assessment#of#transboundary#impacts,#as#required#by#Section#7#of#the#
Policy#(see#discussion#below#at#pages#17)###

#
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6.! a# determination# whether# all# “potential# negative# impacts# on# the# environment# and#
social# system#can#be#prevented# and/or#mitigated”,# as# required#by# Section#4#of# the#

Policy.##This#omission#is#of#concern#in#light#of#the#findings#in#Section#5#of#the#Master#

Plan#that#some#of#the#impacts#of#the#reservoir#on#migratory#fish#survival#cannot#be#

mitigated.###

#

7.! openness,#transparency#and#information#disclosure”#as#the#basis#for#undertaking#all#
hydropower#projects#(Section#10)#as#DNREP#continues#to#treat#ESIAs#as#confidential#

documents#that#are#the#property#of#the#developer.6##

Before# it# issues# an# Environmental# Compliance# Certificate,# DNREP# should# make# an# explicit#

finding# that# all# “potential# negative# impacts# on# the# environment# and# social# system# can# be#

prevented# and/or# mitigated”# by# the# project# as# designed# and# proposed.# # And# DNREP# should#

require# that# all# ESIA’s#be# available# for# review#and# comment#by# stakeholders,# Project#Affected#

Persons,# and# the#general#public# to# comply#with# the# instruction#of# the#Policy# that#hydropower#

projects#be#undertaken#on#the#basis#of#“openness,#transparency#and#information#disclosure”.##In#

sum,# implementation#of# the#Policy#on#Sustainable#Hydropower#Development#does#not# require#

new#laws,#it#just#requires#compliance#with#existing#laws.#

Recommendation- 4:- - Improve- Implementation- of- the- Instruction- in- the- Policy-
Regarding-Public-Involvement-in-the-Approval-Process-

The#Guidelines#for#the#Implementation#of#the#Policy#on#Sustainable#Hydropower#Development#

and#the#regulations#on#environmental#and#social#impact#assessments#and#the#regulations#on#the#

Initial#Environmental#Examination#call#for#stakeholder#consultations#and#public#participation#in#

the#process#of# approving#hydropower#projects.# # #These#authorities# recognize# that# stakeholder#

consultations# promote# sustainable# decisions# by# bringing# into# the# process# the# needs,# interests#

and# views# of# all# stakeholders.# Among# issues# of# concern# for# stakeholders# are# the# social# and#

environmental# impacts,# environmental# and# social# monitoring# and# management# plans,#

mitigation#measures,#and#resettlement#plans.##

#

It# is# important# that# consultations# begin# before# any# major# decisions# are# made# and# continue#

throughout# construction# and#operation.#The#public# participation#will# be#most#meaningful# and#

effective#if#it#is#initiated#early#in#the#process#and#continued#to#the#end.##The#most#important#and#

useful#stage#will#be#as#soon#as#possible#after#the#initial#ESIA#and#ESMMP#have#been#completed#

and#before#an#ECC#and#SESO#are#issued.##At#this#stage,#MoNRE#and#the#developers#should#jointly#

convene# a# series# of# public# meetings# or# focus# group# sessions# with# the# PAPs# and# other#

stakeholders#to#brief#them#on#the#findings#in#the#ESIA#and#ESMMP,#to#answer#questions,#and#to#

gather#feedback.##This#engagement#will#be#much#more#useful#if#the#ESIA#includes#the#assessment#

of# alternatives# that# is# mandated# by# the# Guidelines# on# Implementation# of# the# Policy# on#

Sustainable#Hydropower#Development.##The#usual#practice#today#limits#the#public#involvement#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6! If! the!MOU! is! terminated,! the! GOL! has! the! right! to! uses! the! information! of! the! FS! and! ESIA! at! no! cost.!
(Sample!MOU,!Article!9).!The!MOU!and!all!information!disclosed!by!one!party!to!the!other!in!connection!with!
the!MOU!shall!be!deemed!to!be!confidential!during!the!Mandate!Period!and!2!months!after!the!expiry!of!the!
Mandate!Period!(Sample!MOU,!Article!10).!
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to# the# early# stages# and#does#not# include# the# outputs# of# the#ESIA#or#ESMMP,# perhaps#because#

MoNRE# continues# to# treat# those# documents# as# the# confidential# property# of# the# developers,#

which#is#inconsistent#with#the#express#instructions#in#the#Policy.##This#should#be#rectified.##

Table#12H2#provides#suggested#stages#of#stakeholder#involvements.#

Table!12O2.!Stages!of!Stakeholders!Consultation.!

Stages-of-the-project-life-cycle- Stakeholder-consultations-
MOUHPDA#&#ESIA/ESSMP# •! Early# consultation# to#provide# an#opportunity# for# the#

stakeholders# to# comment# on#what# they# see# as#main#

issues# and# priorities# regarding# the# effects# of# the#

project.##

•! Preparation#of#the#stakeholder#consultation#plan.#

•! Briefings# on# content# and# results# of# ESIA/ESSMP#

including#alternatives#assessment#

•! Respond# to# questions# and# glean# feedback# for#

consideration# in# preparing# final# documentation# and#

ECC#and#SESO#

PDAHCA# •! Implementation#of#the#stakeholder#consultation#plan#

•! Consultation#with#stakeholders#before#final#decisions#

are#made.##

CAHConstruction# •! Inform#the#stakeholders#regarding#the#decisions#

Construction/Operation# •! Post#decisionHmaking#stakeholder#involvement#

on#project# implementation#with#respect# to#grievance#

and#monitoring#mechanism#

•! Stakeholders# should# be# engaged# in# monitoring# and#

evaluation# and# helping# in# identifying# corrective#

actions.# Involving# stakeholders,# including# local#

stakeholders,# rather# than# relying# on# experts# can#

increase#acceptability#of# the# stakeholders# (as# results#

are#derived#from#different#points#of#view),#knowledge#

and# interest,# increase# a# sense# of# ownership,# and#

thereby#make#the#project#more#sustainable.##

#

Consultation!planning!

Suggested#elements#for#the#consultation#plan#include#the#following:!

•! Objectives,#

•! Issues#relating#to#sustainability,##

•! Scale#of#consultations:#e.g.#central/interHministerial,#national#(public),#provincial,#

district,#subHdistrict,#and#village#level,#

•! Timeline,#

•! Institutional#arrangement#with#roles#and#responsibilities.##A#Core#Team#should#be#

appointed#specifically#to#conduct#the#consultations#and#to#serve#as#a#body#to#address#the#

grievances#of#stakeholders.#

•! Identification#of#stakeholders,#
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•! Methods,#techniques#and#tools#to#be#used,#

•! Documentation:#how#the#results#of#the#consultation#process#be#captured,#documented,#

tracked#and#disseminated,#

•! Mechanisms#for#communication#with#the#developers,#relevant#government#agencies#and#

stakeholders,#

•! Human#resources#required,#

•! Budget.#

Objectives!for!stakeholder!consultation!

Each# stage# of# hydropower# development# may# need# a# different# approach# to# consultation# with#

different# stakeholders.# For# example,# during# the#MOU# stage,# the# objectives# of# the# consultation#

would# be# to# disclose# relevant# project# information# and# obtain# concerns# of# stakeholders.# The#

concerns# then# will# be# included# in# the# TOR.# The# ToR# describes# the# work# to# be# performed# to#

conduct# the#ESIA,# conforming# to# the#designated# format#and# technical#guidelines.#Assurance#of#

appropriate# public# involvement# is# required# (Ministerial# Instruction# on# the# Process# of#

Environmental#Impact#Assessment#of#the#Investment#Projects#and#Activities#2012,#Clause#2.3).##

As# another# example,# before# finalization# of# ESIA#Report,# the# objective# for# public# consultations#

would#be# to# learn#whether# stakeholders’# concerns#have#been#adequately#addressed#and# learn#

about#stakeholders’#preferences#regarding#the#alternatives#that#are#assessed.#

Stakeholders!identification!

The#process#of#identifying#the#key#stakeholders,#where#they#come#from,#and#their#key#issues#and#

concerns#is#called#“stakeholder#mapping”#When#and#how#this#is#to#be#undertaken#is#not#further#

defined#in#the#regulations#nor#is#the#process#by#which#stakeholders#are#to#be#engaged.###

Stakeholders#be#grouped#into#categories#as#follows:#

•! Statutory:# MPI,# MoNRE,# MEM,# PONRE,# Provincial# Department# of# Energy# and# Mines#
(PDEM),#DPI,#District#and#Village#Authorities.#

#

•! Beneficiaries!&!Affected!People:#Affected#people#include#not#only#those#whose#property#is#
affected,# but# also# competing# water# users,# those# tilling# river# bank# gardens# (due# to#

fluctuation# of# water),# and# fisherman.# # Some# of# these# impacted# people# may# be# transH

boundary.#

#

•! Interested/influential! stakeholders:# private# sector# firms,# banks,# shareholders,# lenders,#
international#organizations,#civil#society#organizations,#academic#institutions,-and#other#
peoples/organizations#who#have#interest#in#the#hydropower#development.#

Preparation!of!the!consultation!plan!

Key#aspects#for#preparation#plan#include:#

•! Formation#of#the#consultation/public#participation#teams#(the#core#team)#

#
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•! Training# of# the# core# team,# including# principles# and# methodologies# for# effective#

consultations#including#grievance#mechanisms.#

#

•! Hiring#facilitators#or#providing#special#training#on#facilitation#to#the#core#team.#

#

•! Testing# of# approaches,# tools# and# techniques# to# be# used# in# the# consultation# plan.#

Different#tools#and#techniques#shall#be#required#for#different#stakeholders.#For#example,#

tools# typically# used# by# social# scientists# such# as# problem# trees,# seasonal# calendar,#

historical# timeline# and# resource#mapping# would# be# suitable# for# affected# local# people,#

while# PowerPoint# presentation,# followed# by# group# discussion# would# be# useful# for#

stakeholders# such# as# international# organizations,# academic# institutions# and# NGOs.#

Materials# such# as# PowerPoint# Presentation# and# handouts# need# to# be# prepared# in# Lao#

language# and# perhaps# ethnic# language# as# applicable# to# ensure# that# they# correctly#

understand#what#is#presented.##

#

•! Establishment# of# a#mechanism# for# stakeholders# to# raise# their# concerns# and# suggested#

solutions# throughout# the# project# life# circle.# The# GoL# and# developer# shall# implement# a#

grievance# mechanism# to# be# responsive# to# any# concerns/complaints# of# stakeholders,#

including# all# stakeholders# not# just# project# affected# people# and# including# all# aspects# of#

sustainability,# not# just# resettlement.# The# grievance# mechanism# should# allow#

comments/feedback# on# issues# before# decisions# are#made# at# each# stage# of# the# project,#

particularly# the# MOU,# PDA,# CA,# construction# and# operation# stages.# For# example,# the#

grievance#mechanism#should#allow#for#participation#of#stakeholders#on#the#assessment#

of# project# alternatives# in# the# form# of# comments/feedback.# A# grievance# process# for#

stakeholders# to# raise# their# concerns,# grievance#and# legitimate# complaints# and# to# track#

and#respond#to#grievance#should#have#the#following#elements:##

#

o! Grievances#can#be#received#either#verbally#or#in#written#form,#including#phone#

calls.##

o! Once#received,#the#grievance#is#registered.#The#acknowledgement#of#the#receipt#

of#the#grievance#must#be#provided#within#a#definitive#time#such#as#3#days#due#to#

the#need#for#screening#and#processing.#

o! Screening#of#grievance#is#provided#to#determine#responses:#e.g.,#no#solutions,#

immediate#response/solutions,#medium#and#longHterm#solutions.##

o! Implementation#and#followHup#of#the#proposed#corrective#actions#then#shall#be#

carried#out,#after#which#the#complainant#shall#be#informed#of#the#action.#

Explanation#as#to#why#action#is#not#required#must#be#provided,#if#no#action#is#

required.#

Communication!!

The#following#methods#of#communication#with#the#public#are#suggested:#

a)! Face#to#face#meetings#with#the#public.##
!

b)! Awareness#raising#leaflets#and#booklets.#The#leaflet#should#include#the#most#important#
information#about#the#project,#its#website,#contact#details#including#telephones.#This#is#to#
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ensure#transparency#and#availability#of#information#about#the#project#planning,#

construction#and#operation.#

#

c)! Dissemination#of#information#via#mass#media#and#internet#based#media.#
#

d)! Reports,#including#environmental#decisions#and#permits#should#be#made#available#at#
local#administration#offices,#developer’s#website,#and#local#media.#

#

e)! NonHtechnical#summaries,#Stakeholder#Engagement#Plan,#Environmental#and#Social#
Action#Plan,#ESIA#reports#should#be#made#available#upon#request#in#offices#of#relevant#

agencies#and#developer#offices.#

Information!disclosure!!

Disclosure# of# information# about# the# project# is# necessary# to# provide# an# understanding# of# the#

project# opportunities,# impacts# and# risks.# #However,# to# avoid#possible# competition,# developers#

often#impose#confidentiality#restrictions,#particularly#at#the#early#stages.#Where#confidentiality#

restrictions#apply,#consultations#must#not#disclose#such#information.###

Documentation!

Depending#on#the#nature#and#type#of#stakeholders#under#consultations,#documentation#should#

be#done#through#one#or#a#combination#of#the#followings:##

a)! Notetaking,#
b)! Audio#recorder,#
c)! Video#recorder,#
d)! Flip#charts.#

The# reports# should# be# transparent,# including# number# of# people# consulted,# broken# down# into#

types#of#stakeholders,#sources#of#information#such#as#interview,#focus#group#discussion,#village#

meeting,#district#or#provincial#consultation#workshops.#CrossHcutting#issues,#particularly#gender,#

vulnerable# groups# and# ethnicity# should# be# included.# # Stakeholders# shall# be# given# a# chance# to#

review#and#comment#the#report#and#response.##

During# the# implementation# process,# roles# and# responsibilities# of# the# government# agencies#

should#include:#

•! Advice,#

•! Facilitation,#

•! Negotiation,#

•! Review#of#results#of#consultation,#

•! Ensure#integration#with#ESIA#process,#

•! Organization#of#local,#regional#and#national#consultations,#

•! Reporting#and#monitoring#of#effectiveness.#
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Recommendation-5:--Establish-a-Funding-Mechanism-for-Sustainable-Hydropower-
Planning-in-Lao-PDR7---

The#Master# Plan# provides# a# template# for# sustainable# hydropower# development# planning# that#

can#be#further#refined#for#the#Xe#Kong#Basin#and#propagated#in#the#other#river#basins#in#Lao#PDR#

and,# indeed,# throughout# the# Mekong# River# System.# # Implementing# such# Master# Plans# will#

require# the#Ministry# of# Energy# and#Mines# to# assume# a#more# proactive# role# in# the# process# of#

identifying# suitable# sites,# designing# the# projects,# and# defining# operational# policies# for#

sustainable#projects,#and#it#will#require#and#the#Ministry#of#Natural#Resources#and#Environment#

to# play# a#more# proactive# role# in# the# environmental# and# social# impact# assessment# process# by#

preparing# programmatic# assessments# of# the# environmental# and# social# impacts# sufficient# to#

permit#the#best#performing#alternative#projects#to#be#selected#for#the#master#plan.#Historically,#

the#hydropower#developers#have#initiated#and#financed#the#technical#studies#to#formulate#viable#

projects#and#assess# their#environmental#and#social# impacts,#with#some#degree#of#oversight#by#

these#Ministries.# # For# these#Ministries# to# assume# the# initiative# in# the# future#would# require# a#

substantial#investment#in#technical#capacity.###

#

It# is#not#realistic# to#expect#DEPP#undertake#the#technical#analysis#necessary#to#produce#basinH

wide#master#plans#to#guide#further#hydropower#development#and#implement#the#Policy#without#

the# financial# means# to# do# so.# # Therefore,# a# financing# mechanism# is# a# prerequisite# to#

implementation#of# this#new#approach.# #Likely,# the#most#efficient#approach#would#be# for# these#

Ministries# to# hire# the# necessary# expertise# from# the# commercial# consulting# firms# and#

international# NGOs# in# a# manner# tailored# to# the# particular# geographic# settings# and# technical#

issues,#just#as#the#private#project#developers#have#done#historically.##The#difference#is#that#these#

experts#would#be#engaged#not#for#the#purpose#of#defining#a#particular#project#opportunity,#but#

to#prepare# a# preferred#basinHwide#development# scenario—a#master#plan.# # Another# important#

difference#is#that#the#allegiance#of#these#consultants#would#now#be#to#the#GoL,#whose#interest#is#

the#longHterm#sustainability#of#a#project,#rather#than#the#developers,#whose#interest#is# in#short#

term#maximization#of# return#on# investment.#This# is# likely# to#substantially# improve# the#quality#

and#scientific#integrity#of#the#studies.!

Precedents!for!sustainable!hydropower!planning!funds!

Creating#and#administering#a#mechanism#to#generate#the#needed#funds#will#require#a#dedicated#

team#of#seasoned#government#staff#who#can#work#across#different#ministries#and#departments#

to# hire# the# advisors# or# technical# experts.# # Seasoned# financial# experts# or# project# development#

professionals# would# be# critical# advisors# to# such# a# fund# team,# as# their# experience# could# help#

ensure#that#fund#is#properly#managed.##Unless#the#fund#is#independent#of#potential#investors#or#

developers,#it#could#be#misused#to#promote#unsustainable#projects.##

NHI# has# found# no# exact# model# from# other# settings# to# emulate# in# recommending# a# funding#

mechanism# for# the# sole# purpose# of# financing# sustainable,# basinH# or# systemHwide# hydropower#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 Significant!contributions!to!this!section!were!provided!by!Mr.!Justus!Raepple!of!The!Nature!Conservancy.!!He!
works! within! the! Global! Rivers! Program! and! as! a! Deal! Lead! for! NatureVest,! the! TNC’s! impact! investment!
division,!where!he!identifies!and!structures!transactions!that!create!a!financial!return!for!investors!as!well!as!a!
conservation!benefit!to!the!environment.  
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planning.##The#closest#example#is#from#The#Nature#Conservancy’s#(TNC)#work#on#“Hydropower#

by#Design”# in# river#basins#around# the#world,# in#which# they#are#partnering#with#governmental#

agencies# in# Mexico# and# Myanmar,# among# other# countries,# to# design# funding# mechanisms#

(Ingram,# E.# 2017;# also# see# The#Nature# Conservancy,#WWF,# and# the#University# of#Manchester,#

2016).##Based#on#the#experience#of#TNC,#the#best#approach#for#setting#up#a#financial#mechanism#

for#hydropower#master#planning# in#Laos# is# to# create# a# revolving# fund# that#would#be# initiated#

with#an#initial#infusion#of#funding#from#a#multiHdonor#trust#fund,#such#as#the#Asian#Development#

Bank’s#Asia#Pacific#Project#Preparation#Facility#(A3PF),#and#then#replenished#from#assessments#

of#projects#as#they#move#through#the#approval#process.####

Project#preparation#funds,#such#as#the#A3PF,#have#been#established#by#many#international#and#

multilateral# development# banks,# including# the# International# Finance# Corporation# (IFC)8,# the#

InterHAmerican# Development# Bank# (IDB)9,# and# the# ADB# to# provide# funding# and# advisory#

services#for#“early#stage”#project#development#of#infrastructure,#such#as#hydropower#and#solar.##

Generally,# these# programs# are# targeted# toward# developing# countries# and# helping# them# to#

achieve# their# sustainable# development# objectives.# # A# PPF# provides# funding# to# support# early#

stage#development#activities#such#as#“feasibility#and#environmental#studies,# legal#analyses#and#

transaction# structuring# to# make# projects# attractive# to# investors.# # They# also# can# provide# a#

framework# to# help# governments# meet# strategic# priorities# for# infrastructure# and# develop# a#

realistic#pipeline#of#projects#to#meet#those#targets”#(Opperman#et!al,#2017:121). 

This#model#has#been#developed#for#technical#work#on#feasibility#studies,#to#improve#the#design#

of# individual#projects#at#an#early# stage#of#development,#or# for# stakeholder#consensusHbuilding#

processes.10# #It#would#have#to#be#adapted#to#fund#hydropower#“master#plans”#which#involves#a#

basinHwide#development#approach#rather#than#individual#projects.##

NHI# recommends# that# the# GoL# work# with# the# A3PF11# to# provide# the# initial# or# first# round# of#

funding#to#produce#an#initial#master#plan,#such#as#the#one#that#NHI#has#proposed#for#the#Xe#Kong#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 The!Infrastructure!Development!Collaboration!Partnership!Fund!(DevCo)!is!a!multiFdonor!facility!founded!in!
2003! and! managed! by! the! IFC.! ! It! provides! advisory! services! to! governments! in! the! poorer! (DAC! I! and! II)!
countries! to! help! them! structure! transactions! that! facilitate! private! sector! participation! in! infrastructure!
projects,!including!in!the!power!and!renewable!energy!sector.                        
http://www.ifc.org/wps/wcm/connect/industry_ext_content/ifc_external_corporate_site/ppp/partners/devco  
9!The!IDB!manages!the!Sustainable!Pipeline!Accelerator!(ACL),!a!component!of!NDC!Invest,!which!supports!preF
development! activities! and! the! additional! costs! associated! with! ensuring! that! infrastructure! projects! are!
planned,!designed!and!managed!to!meet!countries’!sustainable!development!goals! in!Latin!America!and!the!
Caribbean.!!https://www.ndcinvest.org!!

10! In!addition,!many!development!banks,! such!as! the!Asian!Development!Bank’s!A3PF!are!willing! to! support!
innovative,!firstFofFitsFkind!projects!that!other!funding!sources!might!not!take!on.#!
11 “The!$73!million!Asia!Pacific!Project!Preparation!Facility!(AP3F)!is!a!multiFdonor!trust!fund!(managed!by!the!
Asian!Development!Bank)!aiming!to!increase!the!level!of!infrastructure!development!and!enhance!the!quality!
of!infrastructure!in!Asia!and!the!Pacific”!(AP3F!webpage,!2017).!!AP3F!provides!financial!assistance!to!central!
and!local!governments!(or!their!public!agencies)!from!Developing!Member!Countries!of!the!ADB!to!support!the!
financial,! legal,!and!technical!advisory!services!required!to!prepare!and!structure!PPP!transactions,! including!
enabling!reforms!and!capacity!building.####
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Basin.# # That# plan# will# produce# a# pipeline# of# sustainable# projects# that# will# be# offered# to# the#

development#community#for#applications#for#the#various#stages#of#the#existing#approval#process.## 

Examples!of!how!to!replenish!the!hydropower!planning!fund!

One# of# the# ways# to# recapitalize# the# hydropower# planning# fund# is# to# collect# assessments# on#

projects#as#part#of#the#auctioning#process#for#selected#sites#(Opperman#et!al.,#2017).# #This#It# is#
important# that# the# funding# mechanism# be# strictly# managed# and# remains# dedicated# for# the#

purpose# it#was# set#up.# #Added# to# that#process#at# the# concession#agreement# stage#would#be#an#

assessment#of#funds#that#would#be#used#to#replenish#the#initial#fund,#which#would#then#be#used#

for# further# master# planning# on# another# basis.# # This# would# establish# a# hydropower# planning#

facility#that#can#be#sustained#indefinitely.###

Fees# can# also# be# collected# at# the# end# of# the# auction# process# when# a# winning# bid# has# been#

awarded.# # This# example# is# used# in# Brazil,# Spain# and# elsewhere.# The# Energy# Planning# Agency#

(EPE)# of# Brazil# is# responsible# for# “preparing# a# hydropower# inventory# and# environmental#

assessment# studies# within# a# river# basin# and# then# recommends# projects# for# auction# that# are#

consistent#with#its#basin#plan.#It#is#partly#financed#by#developers#who#win#the#auctions#and#then#

reimburse# the# agency# for# its# planning# outlays”# (The# Nature# Conservancy,# WWF,# and# the#

University#of#Manchester,#2016:#48).# #Spain#also#collects#a# fee# from#successful#bidders# in#their#

renewable# energy# (wind# and# biomass)# auctions# in# the# amount# of# 0.17# Euro/kW# (or#

~US$0.20/kW)#to#cover#administrative#costs.####In#addition,#it#is#common#for#bidders,#to#provide#

financial# guarantees# that# help# ensure# the# project(s)# will# be# built.# # In# the# Brazilian# auction#

system,#for#example,#a#bid#bond#of#1%#of#the#project’s#estimated#investment#cost#is#required#for#

bidders# to# enter# phase# 1# of# the# auction,# and# then# the# bid# bond# raises# to# 5%# of# the# project’s#

estimated#investment#in#phase#2#(Barroso,#2012;#IRENA,#2013;#Forster#and#Amazo,#2016).##The#

bid# bonds# are# deposits# and# are# returned# upon# successful# completion# of# the# project,# whereas#

application#or#development#fees#are#nonHrefundable.###

Another#option#is#to#require#a#resource#levy#or#impact#fee#as#part#of#the#concession#agreement.##

This#could#be#a#preferred#source#for#replenishing#the#hydropower#planning#fund#in#cases#where#

projects#are#under#existing#MOU#and#developed#using#a#nonHcompetitive#bidding#process.# #For#

example,#under#the#Draft#Concession#Agreement#for#the#Nam#Theun#II#(900#MW)#project#in#Lao#

PDR,#the#GoL#received#a#royalty#up#to#30%#of#gross#income#and#a#Resource#Levy#up#to#30%#of#

net#income#from#the#Nam#Theun#2#Electricity#Consortium#(NTEC).## #Such#a#resource#levy#could#

be#placed#on#new#projects#and#the#money#used#to#fund#the#planning#for#the#next#tier#of#projects#

in#the#Master#Plan,#and#contribute#to#initiatives#to#restore#or#mitigate#social#and#environmental#

impacts.# # In#addition,#Srinivasan#(2013)#suggests#“As#part#of#a#memorandum#of#understanding#

or#agreement#signed#between# the#developer#and# the#government,# the#government# fund#might#

earn#warrants#or#equity#in#the#project.##These#warrants#could#be#sold#at#financial#close”#(pg.#4).###

The#GoL#could#collect#application#fees#from#prospective#developers#who#wish#to#bid#on#a#project#

identified#in#the#Master#Plan.###The#United#States#Environmental#Protection#Agency#(EPA)#uses#a#

model#under#the#Water#Infrastructure#Finance#and#Innovation#Act#of#2014#(WIFIA),#in#which#the#

EPA# is#authorized# “to#charge# fees# to# recover#all#or#a#portion#of# the#Agency's#cost#of#providing#

credit# assistance# and# the# costs# of# retaining# expert# firms,# including# financial,# engineering,# and#
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legal# services# for# water# infrastructure# projects# (EPA,# 2017).# # Each# project# that# is# invited# to#

submit#an#application#is#required#to#pay#a#nonHrefundable#application#fee#that#is#equal#to#0.5%#

of#the#minimum#threshold#project#cost#($5H20#million#depending#on#the#size#of#the#community#

that#the#project#will#serve)#(EPA,#2017).###In#the#case#of#Lao#PDR,#the#hydropower#projects#in#the#

Master# Plan# could# generate# significant# revenue# for# a# hydropower# planning# fund# using# this#

model.#

Figure!12O5.'Diagrammatic!example!of!a!revolving!funding!mechanism!for!funding!hydropower!master!planning!in!Lao!PDR.!
Adapted!from!TNC’s!Power!of!Rivers:!Business!Case!by!J.J.!Opperman!et!al.,!2017:!page!122F123.!*!Tier!1!and!Tier!2!projects!
would!provide!approximately!816MW!and!a! total!of!2604!GWh/y!of!new!power,!enough! to! replace!all!of! the!proposed!
mainstream!dams!except!the!highest!one!(Xe!Kong!5).!That!would!make!all!of!the!major!tributaries!below!the!headwaters!
accessible!to!migratory!fish.'
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Diagrammatic!example!of!a!revolving!hydropower!planning!fund!

To#help#shed#light#on#the#topics#described#above,#NHI#has#adapted#a#diagrammatic#example#of#an#

early# project# planning# facility# from# TNC’s# Power# of# Rivers:# Business# Case# (Opperman# et# al.,#

2017),# that# is# loosely# based# on# the# Brazilian# system# of# energy# planning# and# also# draws# on#

examples#and#PPFs#mentioned#above.# #Figure#12H5#above#utilizes# the#TNC#concept#and# inserts#

the# Tiers# of# Hydropower# Projects# identified# in# the# Master# Plan# for# the# GoL# to# show# how# a#

hydropower# planning# fund# could# be# initially# funded,# how# it# could# be# structured# and#

replenished.# # We# also# display# the# TNC’s# original# diagram# (Figure# 12H6)# to# show# how# the#

hydropower#planning#fund#would#fit#into#broader#scope#of#the#project#development#process.###

#

!
Figure!12O6.!Diagrammatic!Example!of!Early!Planning!Project!Preparation!Facility.! ! Source:!Box!6.4! from!TNC’s!Power!of!
Rivers:!Business!Case!by!J.J.!Opperman!et!al.,!2017:!page!122F123.!

Recommendation- 6:- - Adapt- the- Laws- and- Procedures- for- Public- Tenders- and-
Competitive-Bidding-for-Implementation-of-the-Master-Plan--

The#Master#Plan#for#Sustainable#Hydropower#Development#in#Xe#Kong#River#Basin#is#the#first#of#

its# kind# in# Lao# PDR.# # It# supersedes# previous# “master# plans”,# such# as# the# 1995# study# by# JICA#

(Japanese# International# Development# Agency),# which# did# not# purport# to# present# an#

environmentally# sustainable# development# pathway# (see# Section# 1# of# the# Master# Plan# for#

discussion),#and#is#intended#as#a#model#for#sustainable#hydropower#planning#at#the#basin#scale#

that#can#be#applied#to#other#river#basins# in#Lao#PDR,#elsewhere# in#the#Mekong#River#Basin,#or#

anywhere#in#the#world.##It#provides#an#approach#for#the#Government#of#Laos#to#assess#and#select#

hydropower#development#options#in#advance#of#entertaining#proposals#from#private#developers#

(or#public#developers#such#as#EDL#or#EDLHGen)#to#conduct#feasibility#studies#on#such#projects.##

Projects# that# the#GoL# finds# to# be# the# best# options# in# terms#of# location,# design# and#operations#
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would#then#be#offered#to#the#hydropower#developers#under#a#public#tender#on#a#schedule#that#

meets#the#power#and#revenue#goals#of#the#GoL,#using#a#government#managedHbidding#process.#

For# this# purpose,# Annex# 12.5# summarizes# the# existing# procurement# framework# for#

infrastructure#project#in#Lao#PDR.##

First,#it#is#necessary#to#refer#back#to#the#previous#discussion#in#this#Implementation#Section#on#

the#rights#and#responsibilities#conferred#on#project#proponents#by#existing#MOUs#and#PDA’s.##As#

Section# 7# of# the# Master# Plan# shows,# there# are# five# projects# that# are# deemed# to# satisfy# the#

sustainability#criteria#proposed#in#Section#6#that#are#already#under#study#with#existing#MOUs#or#

PDAs.# Indeed,# three# of# these# are# assigned# the# highest# priority# for# construction.# This#

implementation# section# concludes# at# pages# 38H40# that# these# MOUs# and# PDAs# confer# on# the#

holders#an#exclusive#right#to#develop#these#projects#on#a#nonHcompetitive#basis#in#the#event#that#

the# Government# of# Lao# ultimately# selects# these# projects# for# construction,# as# the#Master# Plan#

recommends.# Therefore,# the# competitive# procurement# process# described# below# would# not#

apply#to#these#projects.##

NHI# believes# that# the# current# laws# and# procedures# for# procurement# through# competitive#

bidding# can# be# adapted# to# also# perform# well# for# the# selection# of# investors/developers# to#

undertake# feasibility# studies# for# the# projects# identified# in# the# Master# Plan# as# sustainable# by#

adapting#the#twoHtier#process#described#on#pages#46#of#this#Implementation#Section.##This#might#

be#done#as#follows:#

The!twoFtier!procurement!process!!

Decree# No.03PM,# and# its# implementing# rules# and# regulations# (see# Annex# 12.5)# require# preH

qualification# and# public# bidding# for# hydropower# projects# of# the# scale# featured# in# the#Master#

Plan.# Standards# and# conditions# are# stipulated# and# statements# of# qualifications# would# be#

evaluated# by# a# tender# committee.# # All# firms# meeting# the# standards# and# conditions# are# then#

invited# to# participate# in# the# competition.# # State# enterprises# are# also# eligible# to# bid# if# they# are#

legally#and#financially#autonomous#from#the#Ministry#of#Energy#and#Mines.###It#is#unclear#if#EDL#

is#eligible#to#bid#for#any#hydropower#projects#under#this#Decree#as#it#is#legally#under#MEM.##The#

bidder#may#be#required#to#furnish#evidence#of#their#financial#capacity#to#fulfill#the#requirements#

of# the# contract.# # Evidence# maybe# furnished# by# (1)# certified# statements# from# banks,# (2)#

presentation#of#the#bidder’s#balance#sheet,#or#(3)#evidence#of#a#record#of#satisfactory#completion#

of#with#civil#works#projects,#or#furnishing#of#goods#or#services#similar#to#those#required#in#the#

contract#for#the#previous#threeHyear#period#(Ministry#of#Finance#2004,#Article#17).#

Evidence#of#technical#ability#maybe#furnished#by#means#of:#

•! Professional#and#educational#qualifications#of#the#bidder#and/or#its#managerial#and#

supervisory#staff#and,#in#particular,#of#persons#responsible#for#carrying#out#the#

particular#works#or#services#for#the#proposed#contract.#

#

•! A#list#of#hydropower#projects#carried#out,#with#certificates#of#satisfactory#execution#for#

similar#works,#issued#b#previous#clients.#



Sustainable)Hydropower)Master)Plan)for)the)Xe)Kong)Basin)–)Volume'4)

!
Section!12—57!

!
!

When#the#Ministry#of#Energy#and#Mines#wishes#to#move#ahead#with#a#project# identified# in#the#

Master#Plan#through#the#twoHstage#bidding#process,# it#will# invite#submission#of#expressions#of#

interest# through# the# usual# announcement# process# and# also# actively# outreach# to# potential#

investors/developers.# # MEM# would# provide# a# statement# of# the# site,# design# and# operational#

specifications#for#the#invited#project#only#at#the#level#of#detail#that#is#determined#in#the#master#

planning#process.#MEM#would#invite#bidders#to#propose#any#additional#technical#details#for#the#

project#that#conform#with#the#specifications#in#the#Master#Plan.#Bidders#submit#offers#to#conduct#

feasibility#studies#in#a#particular#manner#and#timeline.# #What#will#be#awarded#initially#through#

the#competitive#bidding#process#is#not#a#concession#agreement#to#build#the#project,#but#an#MOU#

to# proceed# with# a# fullHfledged# feasibility# study# that# goes# well# beyond# the# preHfeasibility# or#

reconnaissance#level#of#analysis#that#produced#the#Master#Plan.#

After#evaluating#and#ranking#the#submission,#MEM#will#select#the#top#ranked#bidder#on#the#basis#

of#demonstrated#capabilities,#financial#assurance,#and#performance#record.##(Ministry#of#Finance#

2004,# Article# 11).# # Often,# the# master# plan# for# a# particular# basin# may# include# a# suite# of#

hydropower#projects# that# are#only# feasible,# or#would#be#optimal,# if# operated# in#a# coordinated#

manner.# #Generally,#integrated#operations#are#best#carried#out#by#a#single#owner#and#operator.##

Therefore,#in#such#cases,#MEM#may#well#decide#to#choose#an#applicant#that#can#demonstrate#the#

intent#and#capability#to#pursue#such#a#coordinated#development#approach.#

Any#information#related#to#the#examination#and#evaluation#of#bids#and#proposals,#deliberations#

related# to# the# evaluation# and# the# award# decision# shall# be# kept# confidential# by# the# Tender#

Committee# and#may#not#be#disclose# to#bidders#or#unrelated#persons#until# the# award#decision#

has#been#approved#and#the#contract#accepted#(Ministry#of#Finance,#Article#26).#

The# GoL# can# develop# procedures# for# competitive# procurement# of# hydropower# projects# by#

drawing# lessons# from#other# countries# that#have# a#wellHdeveloped#practice,# such# as#Brazil# and#

from#the#guidelines#provided#by#the#Asian#Development#Bank#for#projects#that#it# finances#(see#

Annex#12.4).###

! -
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Applicable!Laws!and!Standards!
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Annex!12.1:!Applicable!Laws!and!Standards!

Applicable!Laws!

Applicable!Laws!include,!but!are!not!limited!to!the!following:!

!! The!Constitution!of!the!Lao!People’s!Democratic!Republic!dated!15!August!1991,!amended!on!
28!May!2003!

!! The!Law!on!Investment!Promotion,!No.!02/NA,!dated!8!July!2009!

!! The!Law!on!Electricity!(Amended),!No!03/NA,!dated!20!Dec!2011!

!! The!Law!on!Environmental!Protection,!No.!29/NA,!18!December!2012!

!! The!Law!on!Water!and!Water!Resources,!No!02T96/NA!dated!11!October!1996!!

!! The!Law!on!Forestry,!No.!06/NA,!dated!24!December!2007!

!! The!Law!on!Aquatic!and!Wildlife!Animals,!No!07/NA,!dated!24!December!2007!

!! The!Law!on!Land,!No.!02/NA,!dated!21!October!2003!

!! The!Law!on!Fishery!No.!03/NA,!dated!9!July!2009!

!! The!Decree!on!the!Implementation!of!the!Land!Law,!No.!88/PM,!dated!3!June!2008!

!! The!Decree!on!State!Land!Lease!or!Concession,!No.!135/PM,!dated!25!May!2009!

!! The! Executive! Decree! on! State! Land! Lease! and! Concession! Fees! Rate,! No.! 02/PR,! dated! 18!
November!2009!

!! The! Decree! on! the! Compensation! and! Resettlement! of! Development! Projects,! No.! ! 84/PM,!
dated!5!April!2016!

!! The! Ministerial! Instruction! on! the! Environmental! and! Social! Impact! Assessment! for! the!
Investment!Projects!and!Activities!No.8030/MONRE,!dated!17!December!2013!

!! Regulations!for! Implementing!Decree!192/PM!on!Compensation!and!Resettlement!of!People!
Affected!by!Development!Projects,!No.!2432/STEA,!dated!11!November!2005!

!! Decision!on!the!Management!of!Quality!Standards!for!Drinking!Water!and!Household!Water!
Supply!No!1371/MOH!dated!4!October!2005!

!! Agreement!on!National!Environmental!Standards,!No!2734/PMO.MONRE!dated!7!December!
2009!

!! Regulation!on! logging!and!clearance!after! logging! for!a!hydropower!power!project! reservoir!
area,!No.!0112/MAF,!dated!25!November!2008!

GOL!Guidelines!!

!! StepTbyTStep!Environmental!Guidelines! for!Biomass!Removal! from!Hydropower!Reservoirs! in!
Lao!PDR,!MONRE!December!2012!

!! Technical!Guidelines!on!Compensation!and!Resettlement!of!People!Affected!by!Development!
Projects,!MONRE!June!2011!

!! Environmental!and!Social!Operational!Manual!for!the!Road!Sector,!Ministry!of!Public!Works!and!
Transport,!March!2009!
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!! National!Policy!on!Environmental!and!Social!Sustainability!of!the!Hydropower!Sector!in!Lao!PDR,!
7th!June!2005.!

!! Health!Impact!Assessment!No.!365,!MOPH,!dated!1!March!2006!

!! Health!Impact!Assessment!Guidelines,!Ministry!of!Public!Health,!2010.!

IFC!Performance!Standards!

!! Performance!Standard!1:!Social!and!Environmental!Assessment!and!Management!Systems!

!! Performance!Standard!2:!Labor!and!Working!Conditions!!

!! Performance!Standard!3:!Pollution!Prevention!and!Abatement!

!! Performance!Standard!4:!Community!Health,!Safety!and!Security!

!! Performance!Standard!5:!Land!Acquisition!and!Involuntary!Resettlement!

!! Performance! Standard! 6:! Biodiversity! Conservation! and! Sustainable! Natural! Resource!
Management!

!! Performance!Standard!7:!Indigenous!Peoples!

!! Performance!Standard!8:!Cultural!Heritage!

IFC!Environmental!Health!and!Safety!Guidelines!

!! IFC! Environmental! Health! and! Safety! Guidelines:! General! EHS! Guidelines,! Air! Emission! and!
Ambient!Air!Quality,!April!30,!2007!

!! IFC! Environmental! Health! and! Safety!Guidelines:! General! EHS!Guidelines,!Waste!Water! and!
Ambient!Water!Quality,!April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Hazardous!Materials!
Management,!April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Waste!Management,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Noise!Management,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Contaminated!Land,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!Electric!Power!Transmission!and!Distribution,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!Waste!Management!Facilities,!December!10,!
2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!Water!and!Sanitation,!December!10,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Energy!Conservation,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Water!Conservation,!
April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!General!EHS!Guidelines,!Community!Health!
and!Safety,!April!30,!2007!
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!! IFC! Environmental! Health! and! Safety! Guidelines:! General! EHS! Guidelines,! Construction! and!
Decommissioning,!April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!Toll!Roads,!April!30,!2007!

!! IFC!Environmental!Health!and!Safety!Guidelines:!Construction!Materials!Extraction,!April!30,!
2007!

!! IFC!Handbook!for!Preparing!a!Resettlement!Action!Plan,!2002!

ADB!Applicable!Standards!

!! ADB’s!Safeguards!Policy!Statement!(June!2009)!

!! Public!Communications!Policy!(October!2011)!

!! Social!Protection!Strategy!(2001)!

Other!International!Standards!and!Guidelines!

!! ISO!14001!Environmental!Management!System!Standard,!2004!

!! ISO!1996T1:2003!Acoustics!T!Description,!measurement!and!assessment!of!environmental!noise!
T!Part!1:!Basic!quantities!and!assessment!procedures!

!! ISO!1996T2:2007!Acoustics!T!Description,!measurement!and!assessment!of!environmental!noise!
T!Part!2:!Determination!of!environmental!noise!levels!

!! IEC!61672T1!Electroacoustics!T!Sound!Level!Meters!T!Part!1:!Specifications!

!! IEC!61672T2!Electroacoustics!T!Sound!level!meters!T!Part!2:!Pattern!evaluation!tests!

!! IEC!60942!IEC!60942!T!Electroacoustics!T!Sound!calibrators!

!! Draft!Hydropower!Sustainability!Assessment!Protocol,! International!Hydropower!Association,!
August!2009!

Requirements!to!ESMMPTCP!and!ESMMPTOP!

VOLUME'I:'OBLIGATIONS,'PLANS'AND'PROGRAMS'
0.0! Terms!and!Definitions!

1.0! General!

1.1! Project!Profile,!Maps!and!Project!Operations!

1.2! Purpose!of!this!ESMMPTCP/ESMMPTOP!

1.3! The!scope!of!the!ESMMPTCP/ESMMPTOP!and!list!of!all!subTplans!and!SSESMMPs!

2.0! Policy!

This!part!shall!contain!a!representation!by!the!Company!that!the!ESMMPTCP/!ESMMPTOP!is!in!
all!material!respects,!clear,!complete,!accurate!and!not!misleading;!that!it!complies!with!the!
Company’s!Environmental!Management!System;!and!that!it!is!professionally!created!by!duly!
qualified!consultants!and!experts;!and! that! it! complies!with!Standards! including!Applicable!
Laws.!

2.1! The!Company’s!environmental!policy!statement!

2.2! Corporate!environmental!commitments!
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3.0! Legal!and!other!requirements!

Details!and!justification!of!Best!Available!Techniques!to!be!used!and!legal!and!other!related!
requirements;!

3.1! Applicable!Laws!

3.2! Other!Standards!

3.3! BAT!and!Best!Practices!

4.0! ESMMPTCP/ESMMPTOP!Organizational!Structure,!Roles!and!Responsibilities!

This!part!shall!describe!the!Company’s!organization!and!contain!specification!of!capabilities,!
support! mechanisms! and! resources! necessary! to! achieve! the! Company’s! environmental!
policy,! objectives! and! targets,! including! the! definition! of:! a)! responsible! personnel! with!
appropriate! knowledge,! skills! and! training! for! specific! tasks;! and! b)! communication! and!
reporting!responsibilities.!

5.0! Authorities!and!other!Stakeholders!
!

6.0! Overview!of!Measures!and!Monitoring!

6.1! Overview!of!Adverse!Impacts!and!Measures!

Identification!of!the!environmental!aspects!of!the!Company’s!work!and!identification!
and!evaluation!of!the!Project!impacts!(including!environmental!Adverse!Impacts)!
that!the!Company’s!activities,!the!Project!and!activities!related!thereto!will!have!on!
the!physical,!biological,!social!and!socioTeconomic!environment!and!conditions,!
including!Reservoir!management.!

Measures!which!the!Company!is!responsible!to!perform,!including!environmental!
plans!and!management!programs!addressing!the!Measures,!which!are!to!be!
addressed!by!the!Company;!

Thematic!overview!of!environmental!Adverse!Impacts!as!in!the!example!below:!

Environmental!

Aspect/Issue!

Impacts!and!
causes!of!
impacts,!their!
geographic!
location!and!
impacted!area!

Measures!to!
avoid,!prevent,!
remedy!or!
compensate!
the!impacts!

Residual!
Impacts!

(duration!and!
timing,!
reversible/irrev
ersible,!scale!
and!
magnitude)!

Compliance:!
(Reference!to!
applicable!
Standards,!
BAT,!Best!
Practices,!
guidelines)!

Responsible!
Unit!and!
Reference!to!
SubTPlans!or!
SSESMMPs!

Theme!Water!Quality!

Reservoir!
water!quality!

! ! ! ! !

Downstream!
water!quality!

! ! ! ! !

Effluents! ! ! ! ! !

etc! ! ! ! ! !

Theme:!Fish!and!other!aquatic!life!
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Site!or!area!specific!overview!of!Adverse!Impacts!as!in!the!example!below:!

!

Site!or!Area/!

Environmental!
Aspects/Issues!

Impacts!and!
causes!of!
impacts!

Measures!to!
avoid,!prevent,!
remedy!or!
compensate!
the!impacts!

Residual!
Impacts!

(duration!and!
timing,!
reversible/irrev
ersible,!scale!
and!
magnitude)!

Compliance:!
(Reference!to!
applicable!
Standards,!
BAT,!Best!
Practices,!
guidelines)!

Responsible!
Unit!and!
Reference!to!
SubTPlans!or!
SSESMMPs!

Reservoir!

Water!quality! ! ! ! ! !

Hydrology! ! ! ! ! !

Fish! ! ! ! ! !

Navigation! ! ! ! ! !

Bank!erosion! ! ! ! ! !

Dam!Site!
! ! ! ! ! !

!
6.2! Overview!of!Environmental!and!Social!Monitoring!

Thematic!overview!of!environmental!monitoring!as!in!the!example!below:!
!

Environmental!

Aspect/Issue!

Compliance:!
(Standards,!
BAT,!Best!
Practices)!

Monitoring!
methods!

Monitoring!
frequency!

Responsible!
Unit!

Reference!to!
SubTPlans!or!
SSESMMPs!

Theme:!Water!Quality!

Reservoir!
water!quality!

! ! ! ! !

Downstream!
water!quality!

! ! ! ! !

Effluents! ! ! ! ! !

etc! ! ! ! ! !

Theme:!Fish!and!other!aquatic!life!

! ! ! ! ! !

! ! !
! !
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Site!or!area!specific!overview!of!monitoring!
!

Site!or!Area/!

Environmental!
Aspects/Issues!

Compliance:!
(Standards,!
BAT,!Best!
Practices)!

Monitoring!
methods!

Monitoring!
frequency!

Responsible!
Unit!

Reference!to!
SubTPlans!or!
SSESMMPs!

Reservoir!

Water!quality! ! ! ! ! !

Hydrology! ! ! ! ! !

Fish! ! ! ! ! !

Navigation! ! ! ! ! !

Bank!erosion! ! ! ! ! !

Dam!Site!

Water!release! ! ! ! ! !

Water!quality! ! ! ! ! !

! ! ! ! ! !

!

7.0! Site!or!Area!Specific!Plans!and!Programs!

These!Plans!and!Programs!shall!include!objectives!and!time!scaled!targets.!They!shall!identify,!
map! and! describe! project! operations! and! schedules.! They! shall! clearly! identify! and!
characterize! impacts! and! risks! and! their! causes! /! possible! causes,! and! include! plans! and!
measures!to!ensure!full!compliance!with!Standards!including!without!limitation!emission!limit!
values!for!discharges!to!water!and!to!air,!quantities!of!such!discharges,!waste!management,!
ambient! water,! air! and! noise! limits! or! standards,! and! any! other! measures! necessary! for!
environmental!protection.!Furthermore,!where!relevant!they!shall!state!specifications!for:!i)!
environmental! flow!/!riparian!release;! ii)!dams!and!Reservoir!management;!and! iii)!aquatic!
weed!and! vector! control;! and!water!quality! (physical,! chemical! and!biological! parameters)!
modelling! and! monitoring! of! upstream,! Reservoir! and! downstream! water! bodies;! iv)!
vegetation! management! in! Transmission! Line! Corridor,! drawdown! zones,! project! sites,! v)!
drainage,!erosion!control!and!management,!etc.!

The! plans! and! Programs! shall! contain! all! necessary! engineering! drawings,! specifications,!
layout!plans,!location!maps,!crossTsections,!transects,!aerial!photos!and!satellite!imagery.!Such!
items! shall! be! in! proper! scale! and! layout! design! for! use! by! managers,! field! officers,! and!
regulators!(MONRE!Officers).!

Staffing,!qualifications!and!responsibilities! for!project!operations,!monitoring,!checking!and!
control!shall!be!clearly!accounted!for.!

7.1! Reservoir!Management!Plan!including!biomass!removal!plan!

7.2! Upstream!and!Reservoir!Watershed!Monitoring!Plan!

7.3! Downstream!Area!Management!Plan!

7.4! Dam!Site!and!Camps!Management!Plan!
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7.5! Processing!Plant,!Quarry!and!Borrow!Pit!Management!Plan!

7.6! Landfills!and!Spoil!Disposal!Management!Plan!

7.7! Fuel! and! Hazardous! Material! Storage! and! Station,! Mechanical! and! Electrical!
Equipment!Depots!Management!Plan!

7.8! Transmission!Line!Corridor!Management!Plan!

7.9! Watershed!Management!Plan!

7.10! Biodiversity!Offset!Plan!

7.11! Biomass!Clearance!Plan!

7.12! Environmental!Flow!Requirements!

7.13! Others!

8.0! Thematic!Plans!and!Programs!

Same!requirements!as!for!the!Site!and!Area!Specific!Plans!and!Programs!

8.1! Biodiversity,!wildlife!and!aquatic!life!management!(including!biodiversity!offsets!and!
other!conservation!measures)!

8.2! Hazardous!Substances!Management!

8.3! Wastewater!and!Runoff!Management!

8.4! Solid!Waste!Management!

8.5! Transport,!traffic!and!road/river/Reservoir!safety!

8.6! Emergency!Management!and!Planning!

8.7! Capacity!Building!Plans!and!Programs!

8.8! Labor!and!Personnel!Management!

8.9! Health!and!Safety!

8.10! Community!Relations!

8.11! Others!

VOLUME'II:'PROCEDURES'
9.0! Implementation!and!Operation!

This!part!shall!contain!procedures!for!how!the!Company!will!measure,!monitor!and!evaluate!
its!environmental!performance,! including!corrective!and!preventative!action!procedures.! It!
shall! contain! details! of! how! the! Company! will! develop,! review! and! improve! its! ESMMPT
CP/ESMMPTOP,!with!the!objective!of!improving!its!overall!environmental!performance,!and!
details!of!its!auditing!policies!and!programs.!

9.1! Competence,!training!and!awareness!

9.2! Internal!and!External!Communication!

9.3! Documentation!(GIS,!GPS,!photos,!video!recording,!forms!and!reports!etc)!

9.4! Control!of!Documents!

9.5! Operational!Control!
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9.6! Emergency!preparedness!and!response!

10.0! Checking!

10.1! Monitoring,!measurements!

10.2! Evaluation!of!Compliance!

10.3! NonTcompliance,!corrective!action!and!prevention!action!

10.3.1! NonTcompliance!Level!and!Communication!

10.3.2! NonTcompliance!procedure!

10.4! Control!of!Records!

10.5! Internal!Audit!

10.6! External!Audit!

11.0! Management!review!!

12.0! Cross!Reference!of!ISO!14001:2004!Requirements!and!Sections!in!the!ESMMPTCP/ESMMPT
OP!

13.0! Cross!Reference!to!Standards!

!

!
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!
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!

Annex!12.2:!!!

International!Hydropower!Associations’!Hydropower!Sustainability!
Assessment!Protocol!! !
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Annex!12.2:!IHA’s!Hydropower!Sustainability!Assessment!Protocol!

Available!at:!http://www.hydrosustainability.org44

Disclaimer: This assessment is an Unofficial assessment as it does not comply with the necessary terms 
required of an Official assessment. The results of this assessment do not necessarily reflect the quality 
required of an Official assessment and may not be an accurate reflection of the sustainability of the 
assessed project. ‘Furthermore, this assessment does not have the benefit of evidence that would have 
been supplied by the Project Sponsor to complete the assessment.  

The4biophysical4aspects4that4are4taken4into4account4in4the4Hydropower4Sustainability4Assessment4
Protocol4include4water4quality,4biodiversity,4downstream4flow,4erosion4and4sedimentation.44The4
Protocol4cites4 “best4practices”4as4 the4 indicia4of4 sustainability.4 4 In4other4words,4 the4guidance4 in4
these4Protocols4relate4more4to4what4“sustainable4hydropower”4should4aim4to4achieve4rather4than4
how4to4do4it.4

The4 substantive4 standards4 and4 criteria4 for,4 or4 attributes4 of,4 environmentally4 sustainable4
hydropower4projects4that4can4be4gleaned4from4the4Protocols4are4itemized4below.44In4this4list,4we4
account4for4those4that4pertain4to4the4bioGphysical4impacts4of4hydropower4projects4rather4than4the4
socioGeconomic4ones,4while4also4acknowledging4the4importance4of4the4latter.44The4net4conclusion4
is4that4all4of4these4protocols4are4incorporated4in4the4Master4Plan4to4the4extent4appropriate4to4the4
Xe4Kong4situation.4

•! Siting!on!tributary!streams!rather!than!mainstream!rivers.4 4We4note4however4that4
this4criterion4may4only4apply4to4pristine4river4basins.44In4alreadyGdeveloped4river4basins,4
such4 as4 the4 Mekong,4 the4 opposite4 criteria4 may4 make4 more4 sense.4 4 In4 the4 case4 of4 the4
Mekong,4of4instance,4it4is4highly4likely4that4additional4mainstream4dams4between4Xayaburi4
and4the4Chinese4cascade,4such4as4the4proposed4Pak4Beng4project,4would4be4less4impactful4
than4the4dams4proposed4for4the4Xe4Kong4tributary.444
4

•! Avoidance!of!high!value!biodiversity!areas.44This4criterion4underscores4the4priority4of4
avoiding4river4reaches4that4have4not4just4high4biodiversity4but,4even4more4important,4high4
endemism.44The4main4concern4should4be4over4the4endangerment4of4species4extinctions.4
The4Master4Plan4implements4this4criterion4to4the4extent4possible4under4the4current4state4
of4 knowledge4 regarding4 biodiversity4 in4 the4 basin,4 but4 we4 must4 note4 that4 effective4
implementation4requires4the4conduct4of4field4work4to4identify4reaches4of4high4biodiversity4
and4endemism4as4a4precondition4of4siting4decisions.444
4

•! Increasing!the!effectiveness!of!existing!water!and!energy!infrastructure.4 4This4is4a4
key4criterion4in4the4Master4Plan,4which4gives4the4highest4priority4to4projects4to4augment4
the4output4of4existing4hydropower4projects4by4integrating4solar4photovoltaic4component4
to4create4a4hybrid4facility.44Properly4designed4and4operated,4such4hybrid4facilities4would4
pose4NO4incremental4natural4resource4damages4on4the4river4system.4The4potential4for4this4
strategy4is4very4large4and4merits4emphasis4in4sustainability4planning.444
4

•! Give!priority!to!alternatives!that!provide!multiple!use!benefits.4 4Whether4multiple4
use4 projects4 that4 also4 provide4 flood4 control4 and4 water4 supply4 benefits4 are4 more4
sustainable4 from4 an4 environmental4 sustainability4 standpoint4 (as4 contrasted4 to4 a4 net4
economic4 benefit4 standpoint)4 is4 situational.4 4 It4 is4 notable4 that4 such4 projects4 will4 give4
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hydropower4 generation4 the4 lowest4 operational4 priority4 in4 terms4 of4 the4 storage4 and4
discharge4regime.4
4

•! Give!priority!to!projects!that!are!on!already!developed!river!systems.44Stated4more4
precisely4the4priority4to4be4to4further4develop4portions4of4river4systems4that4are4already4
developed,4and,4ever4more4specifically,4to4confine4the4development4to4the4catchment4areas4
above4the4existing4projects.44This4criterion4is4incorporated4in4the4Master4Plan.44
4

•! Give!priority!to!projects!that!minimize!the!area!flooded!per!unit!of!energy!(GWh)!
produced.44This4criterion4is4more4pertinent4to4effective4management4of4sediment4flows4
that4biodiversity.44As4such,4it4is4incorporated4into4the4Master4Plan.44

4
•! Avoid!exceptional!natural!and!human!heritage!sites.!4This4criterion4is4incorporated4in4

the4 Master4 Plan4 by4 giving4 the4 projects4 that4 would4 impact4 the4 National4 Biodiversity4
Conservation4Areas4a4 lower4priority4 for4development,4or4requiring4 that4 the4 impacts4be4
offset4by4funding4restoration4or4enhancement4of4the4natural4values4in4that4or4other4NBCAs.4
4

•! Give!priority!to!projects!that!have!lower!impacts!on!rare,!threatened!or!vulnerable!
species! and! that!maximize!habitat! restoration!and!protect!high!quality!habitats.44
This4criterion4is4incorporated4in4the4Master4Plan4in4the4lower4priority4it4gives4to4projects4
that4pose4a4risk4to4reaches4that4may4have4high4endemism.44For4those4projects,4the4Master4
Plan4 recommends4 that4 species4 surveys4 be4 conducted4 before4 decisions4 are4 made4 to4
approve4the4project.44
4

•! Give! priority! to! projects! that! achieve! objectives! in! downstream! areas! (i.e.!
environmental! flows).4 4 This4 criterion4 is4 incorporated4 in4 the4 Master4 Plan4 in4 the4
recommendations4for4operations4of4the4existing4dams4that4control4flow4patterns4into4the4
portions4of4the4basin4that4are4important4for4migratory4fish4spawning.4
4

•! Give!priority!to!projects!that!have!associated!catchment!management!benefits.!!
4

•! Give! priority! to! projects! that! have! lower! sedimentation! and! erosion! risks.4 4 This4
criterion4 is4 incorporated4 in4 the4 Master4 Plan4 in4 the4 recommendations4 on4 design4 and4
operation4of4the4reservoirs4to4facilitate4sediment4discharge.4
4

•! Give! priority! to! projects! that! avoid! exceptional! greenhouse! gas! emissions! from!
reservoirs.44This4criterion4is4satisfied4by4projects4that4do4not4inundate4extensive4forested4
areas,4 or4 projects4 that4 remove4 the4 timber4 before4 the4 area4 is4 inundated.4 4 Since4 timber4
harvest4before4inundation4is4the4usual4practice4in4the4Mekong4Basin,4the4Master4Plan4does4
not4specifically4incorporate4this4measure.4
4

•! Incorporate!measures!for!passage!of!aquatic!species.4 4Design4and4operation4of4such4
measures4to4assure4their4effectiveness4are4treated4in4detail4in4Section484of4the4Master4Plan.44
4

•! Incorporate!measures!to!prevent!invasive!species.!!Notably,4the4measures4cited4in4the4
IHA4protocols4do4not4include4the4avoidance4of4the4most4pervasive4and4impactful4practice:4
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the4 introduction4 of4 aquaculture4 into4 the4 reservoirs.4 4 Exotic4 species4 that4 escape4
confinement4 in4 fish4 farms4 have4 typically4 causes4 the4most4 fundamental4 changes4 to4 the4
aquatic4 ecosystem.4 4 The4 Master4 Plan4 does4 not4 include4 aquaculture4 as4 a4 measure4 for4
mitigating4the4losses4to4the4natural4capture4fishery.44

4
•! Incorporate!erosion!and!sedimentation!management!measures.44These4are4discussed4

at4length4in4Section494of4the4Master4Plan.44Notably,4the4IHA4Protocols4miss4the4point4that4
the4most4important4consideration4in4reservoir4sediment4management4relate4to4the4proper4
geometry4of4the4reservoir4(i.e.,4siting4criteria),4installation4of4sediment4discharge4gates4in4
the4dam,4and4operations4of4the4reservoir4to4discharge4sediment,4which4has4a4direct4effect4
on4hydropower4generation.4
4

•! Specify! downstream! flow! regimes.4 4 This4 measure4 is4 included4 in4 the4 sustainability4
criteria4 presented4 in4 the4 Master4 Plan.4 4 For4 the4 stream4 reaches4 below4 the4 dams4
incorporated4in4the4Master4Plan,4minimum4stream4flow4criteria4are4expressed4in4terms4of4
magnitude,4 seasonality,4 frequency,4 and4duration.4 4This4 is4 included4 in4 Section4104of4 the4
Master4Plan.4

!
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Annex!12.3:!

International!Finance!Corporation’s!Cumulative!Impact!Assessment!
Guidelines!for!HPP!in!Lao!PDR!

! !
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Annex!12.3:!!International!Finance!Corporation’s!Cumulative!Impact!Assessment!
Guidelines!for!HPP!in!Lao!PDR!

Available! at:! https://www.ifc.org/wps/wcm/connect/fbd4691cA2905A4bddAbc01Acb8c17ec2de5/!
Lao+PDR+HPP+CIA+Guidelines_English+version.pdf?MOD=AJPERES!!

The$IFC’s$Cumulative$Impact$Assessment$Guidelines$(CIAGs)$do$not$provide$an$agreed$standard$
or$criteria$for$sustainability,$but$suggest$instead$the$need$to$establish$thresholds:$

“Thresholds$are$limits$beyond$which$cumulative$change$becomes$a$concern$and$can$be$
expressed$in$terms$of$goals!or!targets,!standards!and!guidelines,!carrying!capacity,!
or!limits!of!acceptable!change!(LAC).$$Scientific$data$and$societal$values$are$reflected,$
to$various$degrees,$in$each$description.”$

There$are$several$problems$with$this$approach$to$operationalizing$the$principle$of$sustainable$
hydropower:$

•! The$thresholds$of$ tolerance$of$ the$ecosystem$to$alterations$caused$by$hydropower$are$
difficult$to$set$as$there$is$often$a$degree$of$uncertainty$in$the$data$related$to$the$responses$
of$components$of$the$ecosystem$change.$$$
$

•! There$are$more$likely$to$be$gradations$than$thresholds$in$the$responses$of$the$ecosystem$
to$changes.$
$

•! Acceptable$degrees$of$impairment$of$the$system$are$more$a$matter$of$social$choices$than$
scientific$judgements.$$
$

•! Stating$limits$to$tolerance$to$impacts$essentially$states$a$quota,$but$provides$no$guidance$
on$the$allocation$of$that$quota$among$competing$or$alternative$projects.$ $A$project$that$
uses$ up$ less$ that$ the$ full$ quota$ but$much$more$ than$ it$ needs$ to$ could$ be$ considered$
“sustainable”$under$this$approach.$$$

The$most$useful$guidance$from$IFC$is$found$in$Performance$Standard$6:$Biodiversity$Conservation$
and$ Sustainable$Management$ of$ Living$Natural$ Resources.$ $ Applying$ these$ to$ the$ Sustainable$
Hydropower$Master$Plan$for$the$Xe$Kong$Basin$yields$the$following$findings$in$green$type:$

Standard:$ No$significant$conversion$or$degradation$of$natural!habitats,$unless$all$of$$
$ $ the$following$are$demonstrated:$
$

o! No$other$viable$alternatives$within$the$region$exist$for$development$of$the$project$
on$modified$habitat,$
$
The$ Master$ Plan$ is$ essentially$ an$ alternative$ development$ assessment.$$
Specifically,$it$presents$a$development$scenario$that$is$a$complete$alternative$to$
the$ proposed$ mainstream$ dams$ which,$ it$ shows,$ would$ cause$ substantial$
degradation$of$the$natural$riverine$habitats$that$are$essential$to$reproduction$of$
migratory$species$by$converting$them$into$lakes$that$would$constitute$barriers$to$
the$movement$of$the$migratory$fish$and$their$eggs$and$larvae.$$Clearly,$here,$viable$
alternatives$do$exist$and$have$been$identified$and$described.$The$alternatives$are$
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dams$ sited$ in$ the$portions$ of$ the$ catchment$ that$ are$ inaccessible$ to$migratory$
species$ either$ because$ they$ would$ be$ in$ reaches$ that$ have$ been$ modified$ by$
existing$dams$or$are$ located$so$far$up$in$the$catchment$that$few$migratory$fish$
would$be$affected.$
$$

o! Consultation$ has$ established$ the$ views$ of$ stakeholders,$ including$ Affected$
Communities,$with$respect$to$the$extent$of$conversion$and$degradation.$.$.$

There$ is$ no$ record$ of$ consultations$ with$ affected$ communities$ having$ been$
conducted$for$the$mainstream$dam$proposals.$$For$the$alternative$sites,$the$areas$
are$the$communities$that$could$be$affected$are$sparse.$$

o! Any$conversion$or$degradation$is$mitigated$according$to$the$mitigation$hierarchy$
(Page$42W43).$

$ $ See$below.$

Standard:$ Mitigation$measures$will$be$designed$to$achieve$no$net$loss$of$biodiversity$$
$ $ where$feasible$in$areas$of$natural!habitat.$Appropriate$actions$include:$

o! Avoidance$of$impacts$on$biodiversity$through$the$identification$and$protection$of$
set$asides,$
$
Set$ asides$ means$ areas$ that$ are$ designated$ as$ “off$ limits”$ to$ hydropower$
development.$$The$Master$Plan$proposes$that$the$mainstream$Xe$Kong$be$set$aside$
as$not$eligible$for$hydropower$development.$
$

o! Implementation$of$measures$to$minimize$habitat$fragmentation$such$as$biological$
corridors,$
$
Measures$to$minimize$the$barrier$effect$of$the$mainstream$dams$are$assessed$in$
detail$ in$Section$8$of$ the$Master$Plan,$which$ finds$ them$ inadequate$ to$prevent$
fragmentation$and$severe$impairment$of$the$migratory$fishery.$
$

o! Restoration$of$habitats$during$operations$and/or$after$operations,$and$$
$
Section$5$of$the$Master$Plan$demonstrates$that$the$mainstream$Xe$Kong$is$unique$
and$irreplaceable$as$spawning$habitat$for$migratory$species.$Restoration$is$not$an$
option.$$
$

o! Implementation$of$biodiversity$offsets$(Page$43).$
$
“Offsets”$means$creating$or$restoring$habitats$to$compensate$for$the$loss$of$the$
natural$habitats.$$Section$5$of$the$Master$Plan$demonstrates$that$the$mainstream$
Xe$Kong$is$unique$and$irreplaceable$as$spawning$habitat$ for$migratory$species.$
Offsets$are$not$an$option.$$
$
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Standard:$ In$areas$of$critical!habitat,$no$implementation$of$any$project$activities$$
$ $ unless$all$of$the$following$are$demonstrated1:$

$
o! No$other$viable$alternatives$within$the$region$exist$for$development$of$the$project$

on$modified$or$natural$habitats$that$are$not$critical;$

! ! The$Master$Plan$shows$that$viable$alternatives$to$the$mainstream$dams$do$exist.$
$

o! No$measurable$adverse$ impacts$by$ the$project$on$ those$biodiversity$values$ for$
which$ the$ critical$ habitat$ was$ designated,$ and$ on$ the$ ecological$ processes$
supporting$those$biodiversity$values,$

$ $ Section$5$shows$that$the$impacts$from$the$mainstream$dams$would$be$large.$

o! The$project$does$not$lead$to$a$net$reduction$in$the$global$and/or$national/regional$
population$of$any$Critically$Endangered$or$Endangered$Species$over$a$reasonable$
period$of$time,$and$

$ Sections$3$and$5$of$the$Master$Plan$show$that$the$mainstream$dams$would$$
$ endanger$the$continued$existence$of$many$of$the$migratory$species.$$

o! A$ robust,$ appropriately$ designed,$ and$ longWterm$ biodiversity$ monitoring$ and$
evaluation$ program$ is$ integrated$ into$ the$ client’s$management$ program$ (Page$
44).$
$

$ No$ such$ program$ has$ been$ proposed$ for$ the$ mainstream$ dams$ and$ would$
$ come$too$late$to$reverse$the$damage$that$they$would$cause.$$
$

Standard:$ No$ intentional$ introduction$of$any$new!alien!species$unless$ it$ is$ conducted$ in$
accordance$with$the$existing$regulatory$framework$for$such$introduction$(Page$
45).$ $

Aquaculture$is$specifically$rejected$as$a$compensation$measure$in$the$Master$Plan.$$
$ Notably,$DEPP$has$expressed$the$view$that$aquaculture$with$alien$species$
is$ an$acceptable$measure$ for$mitigating$ the$ loss$of$ the$natural$ capture$ fishery.$$
However,$ escapes$ of$ these$ alien$ species$ from$ the$ fish$ farms$ would$ surely$
transform$the$aquatic$$ ecosystem.$$

!!!!!!!Standard:! Where$alien!species$are$already$stablished,$the$developer$will$exercise$$
$ $ diligence$in$not$spreading$them$into$areas$in$which$they$have$not$already$been$
$ $ established.$Measures$should$be$taken$to$eradicate$such$species$from$the$natural$
$ $ habitats$over$which$they$have$management$control,$as$practical$(Page$45).$

$ $ See$above.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!Because!the!Xe!Kong!is!a!unique!and!irreplaceable!spawning!habitat!for!migratory!fish!species!that!move!up!
and!down!the!entire!Lower!Mekong!system,!it!should!be!considered!a!critical!habitat.$
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Standard:$ As$determined$by$the$identification$process$of$risks$and$impacts,$where$a$project$
is$ likely$ to$ have$ adverse$ impacts$ on$ ecosystem$ services,$ the$ developer$ will$
conduct$a$systematic$review$to$identify$priority$ecosystem$services.$If$the$impacts$
are$unavoidable,$the$developer$will$minimize$them$and$carry$out$implementation$
measures,$aiming$at$maintaining$the$value$and$functionality$of$priority$service.$On$
impacts$on$priority$ecosystem$services$on$which$the$project$depends,$impacts$on$
ecosystem$services$should$be$minimized$and$measures$ that$ increase$resources$
efficiency$of$operations$should$be$implemented$(Page$45).$

This$performance$measure$is$unrealistic$for$the$ecosystem$services$that$would$be$
lost$due$to$the$mainstream$dams.$$The$services$at$stake$are$food$sufficiency$not$
only$for$the$residents$of$the$basin$and,$indeed,$the$population$of$Lao$generally,$but$
for$ the$ harvest$ of$ fish$ throughout$ the$ Lower$Mekong$ Basin,$ and$ especially$ in$
Cambodia.$ $ It$ is$hard$ to$ imagine$a$program$that$could$ “maintain$ the$value$and$
functionality”$of$the$migratory$fish$reproduction$that$takes$place$in$the$Xe$Kong.$$
In$any$event,$no$systematic$review$has$been$conducted$by$any$of$the$developers$
of$the$mainstream$dams.$

$
Standard:$ For$ the$ protection$ and$ conservation$ of$ biodiversity,$ the$ mitigation$ hierarchy$

includes$biodiversity!offsets,$which$may$be$considered$only$after$appropriate$
avoidance,$minimization$and$restoration$measures$have$been$applied$(Page$42).$

$ $ See$above.$

!
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Annex%12.4:%

Lessons%from%Other%Examples%for%Developing%Procedures%for%
Competitive%Procurement%of%Hydropower%Projects%

%
! %
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Annex% 12.4:% Lessons% from% Other% Examples% for% Developing% Procedures% for%
Competitive%Procurement%of%Hydropower%Projects% %

The$ GoL$ can$ develop$ procedures$ for$ competitive$ procurement$ of$ hydropower$ projects$ by$
drawing$ lessons$ from$other$countries$ that$have$a$well;developed$practice,$ such$as$Brazil$ (see$
page$below)$and$from$the$guidelines$provided$by$the$Asian$Development$Bank$(ADB)$for$projects$
that$it$finances.$$$

Lessons!from!ADB’s!Procurement!Guidelines!2015!

The$ADB’s$Procurement$Guidelines$2015$apply$to$all$contracts$for$goods$and$works$financed$in$
whole$or$in$part$by$ADB$(ADB$2015,$Clause$1.5).$

Eligibility!

Bidders$ from$all$ eligible$ countries$ are$ permitted$ to$ offer$ goods,$works$ and$ services$ for$ADB;
financed$projects.$ $Any$ conditions$ for$participation$are$ limited$ to$ those$ that$ are$ important$ to$
ensure$ the$bidder’s$ capability$ to$ fulfill$ the$ contract$ in$question.$ $ In$ case$of$ any$contract$ to$be$
financed$in$whole$or$in$part$by$ADB,$bidders$cannot$be$denied$participation$for$reasons$unrelated$
to$ its$capability$and$resources$ to$successfully$perform$the$contract.$ $Hence,$borrowers$should$
carry$out$due$diligence$on$the$technical$qualification$of$bidders$to$be$assured$of$their$capabilities$
in$connection$with$the$specific$contract$(Clause$16;17).$

Joint!ventures!!

Any$firm$may$bid$ independently$or$as$a$ joint$venture,$either$with$domestic$ firms$and/or$with$
foreign$firms,$so$long$as$joint$and$several$liabilities$are$confirmed.$$However,$ADB$guidelines$do$
not$accept$bidding$conditions$that$require$mandatory$joint$ventures$or$other$forms$of$mandatory$
associations$between$firms$(Clause$1.10).$

Procurement!plans!

National$ governments$ seeking$ funds$ from$ the$ ADB$ (“borrowers”)$ are$ required$ to$ prepare$ a$
procurement$plan$for$approval$by$ADB$setting$forth:$(1)$the$particular$contracts$for$the$works,$
goods$and/or$services$required$to$implement$the$project$during$the$initial$period$of$at$least$18$
months,$(2)$the$proposed$methods$for$procurement$of$such$contracts$that$are$permitted$under$
the$financing$agreement,$and$(3)$the$related$procedures$of$ADB.$$The$procurement$plan$must$be$
updated$annually$or$as$needed$throughout$the$project$life$cycle.$$The$procurement$plan$shall$be$
implemented$in$the$manner$in$which$it$has$been$approved$by$ADB$(Clause$1.16).$

Two8stage!bidding!

In$ the$ case$ of$ large,$ complex$ facilities$ such$ as$ hydropower$ projects,$ it$may$ be$ impractical$ to$
prepare$ complete$ technical$ specifications$ in$ advance.$ $ In$ such$ cases,$ a$ two;stage$ bidding$
procedure$may$be$applied,$under$which$unpriced$technical$proposals$are$invited$first.$$These$are$
prepared$on$the$basis$of$a$conceptual$design$and$are$subject$to$clarifications$and$adjustments.$$In$
the$ first$ stage,$ technical$ proposal$ clarification$ is$ followed$ by$ issuance$ of$ amended$ bidding$
documents$and$the$submission$of$the$final$technical$proposal.$ $Priced$bids$are$accepted$in$the$
second$stage$(ADB$2015,$Clause$2.6).$
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Notification!and!advertising!

The$ notice$ shall$ contain$ information$ on$ the$ borrower$ or$ prospective$ borrower,$ amount$ and$
purpose$of$the$loan,$scope$of$procurement,$the$name,$telephone$number,$e;mail$address$or$fax$
number$ and$ the$ address$ of$ the$ borrower’s$ agency$ responsible$ for$ the$ procurement$ and$ the$
website$address$where$specific$procurement$notice$will$be$posted.$ $The$schedule$date$ for$ the$
availability$ of$ prequalification$ or$ bidding$ documents,$ if$ available,$ should$ also$ be$ indicated.$$
Related$prequalification$or$bidding$documents$shall$not$be$released$to$the$public$earlier$than$the$
date$ of$ publication$ of$ the$ general$ procurement$ notice,$ except$ in$ case$ of$ advance$ contracting$
(Clause$2.7).$

Invitations$to$prequalify$or$to$bid$as$the$case$may$be,$are$to$be$advertised$as$specific$procurement$
notices$on$ADB’s$website$as$well$as$in$(1)$a$newspaper$of$national$circulation$in$the$borrower’s$
country$or$(2)$on$an$internationally$known$and$freely$accessible$website$in$English.$$A$copy$of$the$
invitation$for$bids$shall$be$submitted$to$ADB$for$approval$and$for$publication$in$ADB’s$website$
(Clause$2.8).$

Pre8qualification!of!bidders!

Pre;qualification$maybe$ needed$ for$ large$ or$ complex$works$ or$ in$ any$ other$ circumstances$ in$
which$the$high$costs$of$preparing$detailed$bids$could$discourage$competition.$$It$is$also$to$ensure$
that$invitations$to$bed$are$extended$only$to$those$who$have$enough$capabilities$and$resources.$
Prequalification$takes$into$account:$(1)$experience$and$past$performance$on$similar$contracts,$(2)$
capabilities$with$ respect$ to$ construction$or$manufacturing$ facilities,$ and$ (3)$ financial$position$
(Clause$2.9).$

The$ invitation$ to$ pre;qualify$ for$ bidding$ shall$ be$ advertised$ and$ notified$ as$ indicated$ in$ the$
section$on$notification$and$advertising.$$There$is$no$limit$on$the$number$of$bidders$that$can$be$
prequalified.$$All$capable$bidders$that$meet$the$approved$pre;qualification$criteria$should$be$pre;
qualified$ and$ invited$ to$ submit$ bids.$ $ The$ scope$ of$ the$ contract$ and$ a$ clear$ statement$ of$ the$
qualification$requirements$are$sent$to$those$who$respond$to$the$invitation.$$A$minimum$period$of$
6$weeks$is$allowed$for$submission$of$applications.$$As$soon$as$pre;qualification$is$complete,$the$
bidding$documents$are$made$available$to$the$pre;qualified,$prospective$bidders.$$

Bidding!documents!

It$ is$ important$ that$ bidding$ documents$ provide$ all$ the$ information$ needed$ for$ bidders$ for$
preparation$ of$ responsive$ bids.$ $ Bidding$ documents$ normally$ include:$ invitation$ for$ bids;$
instructions$to$bidders;$bidding$forms;$conditions$of$contract,$both$general$and$special;$technical$
specifications;$ bill$ of$ quantities$ and$ drawings;$ schedule$ of$ prices$ and$ necessary$ appendices;$
proforma$bid$securities$and$performance$securities$(Clause$2.11$(b)).$

Validity!of!bids!and!bid!security!

Bidders$are$required$to$submit$bids$valid$for$a$period$indicated$in$the$bidding$documents,$which$
are$sufficient$to$enable$the$borrowers$to$complete$the$comparison$and$evaluation$of$bids,$review$
the$ recommendation$ of$ award$ with$ ADB$ and$ obtain$ all$ the$ necessary$ approvals$ so$ that$ the$
contract$can$be$awarded$within$that$period$(Clause$2.13).$$Borrowers$have$the$option$of$requiring$
a$bid$security.$$Bid$security$shall$be$released$to$unsuccessful$bidders$once$the$contract$has$been$
signed$with$the$winning$bidders$(Clause$2.14).$
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Clarity!of!bidding!documents!

Bidding$documents$should$be$so$worded$as$to$allow$and$encourage$international$competition$and$
set$forth$clearly$and$precisely$the$work$to$be$carried$out;$the$location$of$work;$the$goods$to$be$
supplied;$the$place$of$delivery$or$installation;$the$schedule$for$delivery$or$completion;$minimum$
performance$ requirements;$ and$ the$ warranty,$ maintenance$ requirements$ and$ any$ other$
pertinent$ terms$ and$ conditions.$ $ The$ bidding$ documents,$where$ appropriate,$ shall$ define$ the$
tests,$standards$and$methods$that$will$be$employed$to$judge$the$conformity$of$work$as$performed$
with$specifications$(Clause$2.16).$

The$bidding$documents$shall$specify$any$factors$in$addition$to$price,$which$shall$be$taken$into$
consideration$ in$evaluating$bids$and$how$such$ factors$will$be$quantified$or$evaluated$ (Clause$
2.17).$

All$prospective$bidders$are$provided$with$ the$same$ information$and$shall$be$assured$of$equal$
opportunities$to$obtain$additional$ information$on$a$timely$basis.$ $Reasonable$access$to$project$
sites$for$visit$by$the$prospective$bidders$will$be$provided$(Clause$2.18).$

Standards!

Standards$ and$ technical$ specifications$ quoted$ in$ bidding$ documents$ shall$ ensure$ the$ critical$
performance$ or$ other$ requirements$ for$ works/goods$ under$ the$ procurement,$ while$ also$
promoting$the$broadest$possible$competition.$$Borrowers$shall$specify$internationally$accepted$
standards$as$far$as$possible,$such$as$those$issued$by$the$International$Standards$Organization.$$If$
such$standards$are$not$available,$national$standards$may$be$applied$(ABD$2015,$Clause$2.19).$

Pricing!

Bidders$for$civil$works$contracts$should$be$required$to$quote$unit$prices$or$lump$sum$prices$for$
the$performance$of$the$works.$$Such$prices$shall$include$all$duties,$taxes$and$other$levies.$Bidders$
are$ allowed$ to$ obtain$ all$ inputs$ from$ any$ eligible$ sources$ so$ that$ they$ may$ offer$ the$ most$
competitive$bids$(Clause$2.23).$

Terms!and!methods!of!payment!

Payment$terms$are$to$be$in$accordance$with$the$international$commercial$practices$applicable$to$
the$specific$goods$and$works,$and$are$made$in$accordance$with$the$procedures$provided$in$the$
ADB’s$Loan$Disbursement$Handbook$(Clause$2.34).$$Bidding$documents$shall$specify$the$payment$
method$and$terms$offered;$if$alternative$payment$methods$and$terms$will$be$permitted,$and$if$so,$
how$the$terms$will$affect$bid$evaluation$(Clause$2.36).$

Time!for!preparation!of!bids!

Generally,$no$less$than$6$weeks$shall$be$allowed$for$international$competitive$bidding,$from$the$
date$of$the$invitation$to$bid$or$the$date$that$the$bidding$documents$become$available,$whichever$
is$later.$$However,$the$time$allowed$for$preparation$and$submission$of$bids$are$determined$with$
due$ consideration$ of$ the$ particular$ circumstances$ of$ the$ project$ and$ the$ magnitude$ and$
complexity$of$the$contract.$ $Where$large$works$are$involved,$a$longer$period$maybe$needed$to$
enable$prospective$bidders$to$conduct$investigations$before$submitting$their$bids.$
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Bid!opening!procedures!

The$ time$ for$ opening$ the$ bids$ is$ the$ same$ as$ the$ deadline$ for$ receipt$ of$ bids,$ or$ promptly$

thereafter,$and$the$time$should$be$announced$together$with$the$place$for$bid$opening$in$the$bid$

invitation.$$Bids$are$opened$in$public$with$the$presence$of$the$bidders$or$their$representatives.$$

The$name$of$the$bidder$and$total$amount$of$each$bid,$and$of$any$alternative$bids$if$they$have$been$

requested$or$allowed,$ are$ read$out$and$ recorded$when$opened.$ $A$ copy$of$ this$ record$will$be$

promptly$sent$to$ADB$and$all$bidders$who$submitted$bids$on$time.$$Bids$received$after$the$time$

indicated$ and$ those$ not$ opened$ and$ read$ out$ at$ bid$ opening$ will$ not$ be$ considered.$ $ When$

electronic$bid$submission$is$used,$an$online$bid$opening$procedure$acceptable$to$ADB$can$be$used$

(Clause$2.45).$

Examination!of!bids!

The$borrowers$are$ascertained$if$the$bids$(1)$meet$the$eligibility$requirements,$(2)$are$properly$

signed,$ (3)$are$accompanied$by$the$required$securities$or$required$declaration$signed,$ (4)$are$

substantially$responsive$to$the$bidding$documents,$and$(5)$are$otherwise$generally$in$order.$The$

bidder$is$not$allowed$to$correct$or$withdraw$material$deviations$or$reservations$once$bids$have$

been$opened$(Clause$2.48).$

Evaluation!and!comparison!of!bids!

The$purpose$of$the$bid$evaluation$is$to$determine$the$cost$to$borrower$of$each$bid$in$a$manner$

that$allows$a$comparison$on$the$basis$of$their$evaluated$cost.$$The$bid$with$the$lowest$evaluated$

cost,$but$not$necessarily$the$lowest$submitted$price,$shall$be$selected$for$award$(Clause$2.49).$The$

bid$price$read$out$at$the$bid$opening$are$to$be$adjusted$to$correct$any$arithmetical$errors.$Price$

adjustment$provisions$applying$to$the$period$of$implementation$of$the$contract$are$not$taken$into$

account$in$the$evaluation$(Clause$2.50).$

Award!of!contract!

The$bidder$who$meets$the$appropriate$standards$of$capability$and$resources$and$whose$bid$has$

been$determined$(1)$to$be$substantially$responsive$to$the$bidding$documents$and$(2)$to$offers$

the$lowest$evaluated$cost$will$be$awarded$the$contract$within$the$period$of$the$validity$of$bids$

(Clause$2.59).$

Publication!of!the!award!of!contract!

Within$ two$ weeks$ of$ receiving$ ADB’s$ “no$ objection”$ notice$ to$ the$ contract$ award$

recommendation,$the$borrower$shall$publish$in$an$English$language$newspaper$or$well;known$

and$freely$accessible$website,$the$results$identifying$the$bid$with$the$following$information:$(1)$

name$of$bidder$who$submitted$a$bid,$ (2)$bid$prices$as$ read$out$at$bid$opening,$ (3)$name$and$

evaluated$prices$of$each$bid$that$was$evaluated,$(4)$name$of$bidders$whose$bids$were$rejected$

and$the$reasons$for$their$rejection,$and$(5)$name$of$winning$bidder$and$the$price$if$offered,$as$

well$as$the$duration$and$summarized$scope$of$the$contact$awarded$(Clause$2.60).$

Rejection!of!all!bids!

“Bidding$documents$usually$provide$that$borrowers$may$reject$all$bids.$$Rejection$of$all$bids$is$

justified$when$there$is$a$lack$of$effective$competition$or$bids$are$not$substantially$responsive$or$

when$bid$prices$are$substantially$higher$than$(the)$existing$budget…If$all$bids$are$rejected,$the$
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borrower$shall$review$the$causes$justifying$the$rejection$and$consider$making$revisions$to$the$

conditions$of$the$contract,$design$and$specifications,$scope$of$the$contract$or$a$combination$of$

these$before$inviting$new$bids”$(Clause$2.61).$

Wider$advertising$is$to$be$considered$if$the$rejection$of$all$bids$is$due$to$lack$of$competition.$New$

bids$may$be$invited$from$the$initially$pre;qualified$firms$or$with$the$agreement$of$ADB$from$only$

those$that$submitted$bids$in$the$first$instance,$if$the$rejection$is$due$to$most$or$all$of$the$bids$being$

nonresponsive$(Clause$2.62).$

Procurement!under!BOO/BOT/BOOT,!concessions!and!similar!private!sector!arrangements!

Where$ ADB$ is$ financing$ a$ BOO/BOT/BOOT$ or$ similar$ type$ of$ project,$ either$ of$ the$ following$

procurement$procedures$are$used:$

(1)!Using$suitable$procedures,$the$project$sponsor$for$a$BOO/BOT/BOOT$or$similar$type$of$
project,$ selected$ in$ a$ transparent$ manner,$ particularly$ through$ competitive$ bidding$

procedures$acceptable$to$ADB,$possibly$including$several$stages$to$arrive$at$the$optimal$

combination$of$ criteria,$ shall$be$ free$ to$procure$ the$goods$and$works$ required$ for$ the$

facility$from$eligible$countries.$

$

Or,$

$

(2)!The$goods$and$works$required$for$the$facility$to$be$financed$by$ADB$shall$be$procured$
from$eligible$countries$in$a$transparent$manner,$through$competitive$bidding$procedures$

acceptable$to$ADB,$if$the$project$sponsor$has$not$been$selected$in$the$manner$as$described$

in$Clause$(1)$above$(Clause$3.13).!

Community!participation!in!procurement!

“Where,$in$the$interest$of$project$sustainability,$or$to$achieve$certain$specific$social$objectives$of$

the$project,$it$is$desirable$in$selected$project$components$to$(a)$call$for$the$participation$of$local$

communities$and/or$nongovernmental$organizations$(NGOs)$in$the$delivery$of$services,$or$(b)$

increase$the$utilization$of$local$know;how$and$materials,$or$(c)$employ$labor;intensive$and$other$

appropriate$ technologies,$ the$procurement$procedures,$ specifications,$ and$ contract$packaging$

shall$ be$ suitably$ adapted$ to$ reflect$ these$ considerations,$ provided$ these$ are$ efficient$ and$ are$

acceptable$to$ADB”$(Clause$3.17).$

Lessons&from&Brazil&

In$Brazil,$the$Ministry$of$Mines$and$Energy$(MME)$publishes$the$Brazilian$Energy$Expansion$Plan$

(PDE)$every$year.$ $It$presents$the$results$of$prospective$studies$of$energy$demand$and$supply,$

guiding$the$development$and$investment$in$power$supply$and$distribution$projects$over$a$ten;

year$ period,$ including$ proposed$ hydropower$ projects.$ $ This$ is$ similar$ to$ a$ Master$ Plan$ with$

priorities$and$timelines$included.$$A$legal$framework$was$set$up$by$the$Brazilian$government$in$

2004$to$use$energy$auctions$in$which$private$companies$participate$in$a$government;managed$

bidding$process$ to$ ensure$ the$ full$ compliance$of$ the$PDE.$ $ The$Brazilian$Agência$Nacional$ de$

Energia$Elétrica$ (ANEEL)$ is$ responsible$ for$managing$ energy$ auctions.$ $ The$Brazilian$ auction$

system$ (Table$ 12.4;1)$ creates$ the$ incentives$ and$ security$ necessary$ for$ investors$ to$ finance$

cheap,$ but$ capital;intensive$ renewable$ energy$ technology$ and$ build$ the$ required$ capacity$

indicated$ in$ the$10;year$PDE$plan.$ $To$ensure$an$optimal$energy$mix$and$create$a$market$ for$
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renewable$energy$technologies$such$as$wind$and$solar$power,$the$Brazilian$auction$model$holds$
separate$ auctions$ for$ all$ larger$ generation$ technologies”$ (World$ Bank,$ 2015).$ $Moreover,$ the$
energy$ projects$ must$ obtain$ their$ environmental$ licenses$ before$ they$ go$ to$ auction,$ which$
reduces$the$risks$for$investors$and$developers$(MME,$2014).$

Table&12.451.&Summary!of!the!major!characteristics!of!auctions!in!Brazil.!Source:!IRENA,!2013:!19.&

!
!

% %
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Procedures!and!Practices!for!Competitive!Procurement!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
of!Infrastructure!Projects!
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Annex! 12.5:! Procedures! and! Practices! for! Competitive! Procurement! of!
Infrastructure!Projects!!

Decree% 03/PM% of% the% Prime% Minister% on% Government% Procurement% of% Goods,% Construction,%
Maintenance%and%Services,%dated%09%January%2004,%known%as%Decree%No.%03/PM,%sets%“the%rules,%
forms% and% procedures% for% government% procurement% of% goods,% construction,% [and]% repair% and%
ensure[s],% efficien[cy],% transparen[cy]% and% economy% in% government% procurement”.% It% covers%
infrastructure%projects%such%as%hydropower%dams%(Article%2,%Definition%4).%

Negotiation%and%finalization%of%major%construction%contracts,%based%on%internationally%recognized%
standards% forms,% are% jointly% undertaken% by% the% GoL% and% developer.% Key% features% of% the%
construction%documents%include:%

•! Competitive%bidding%on%an%openUbook%basis,%
•! Guaranteed%performance%levels,%
•! Maximum%contract%prices,%
•! Guaranteed%completion%dates,%
•! Guaranteed%good%quality%of%dam%throughout%the%project%life%cycle,%
•! Liquidated%damages%for%breaches%of%contract%terms,%
•! Performance%incentives,%if%any,%
•! Management%of%environmental%impacts.%

As%provided%by%the%Integrated%Environmental%and%Social%Obligations,%Sample%PDA%and%Sample%CA,%
requirement%for%procurement%is%limited%to%construction%related%works%(civil%work%and%permanent%
infrastructure,% hydroUmechanical% equipment,% electroUmechanical% equipment% and% transmission%
network% (Sample% CA,% Clause% 4.7,% (d))% and% for% monitoring% on% behalf% of% the% GoL% (Integrated%
Environmental% and% Social% Obligations,% Clause% 28,% a,% b).% % The% Company% is% to% ensure% that%
procurement,% among% others,% is% planned% and% implemented% in% such% manner% with% such% skill,%
materials% and% equipment% and% at% such% standards% as% maybe% necessary% to% enable% the% Project%
Facilities%to%achieve%as%useful%life%no%less%than%the%Economic%Operating%Life%(Sample%CA,%Clause%4.7,%
(b)).%

Developers%are%obliged%to%submit%quarterly%progress%reports%to%the%GoL%implementing%body.%%If%
the% developer% fails% to% do% so%within% 10%days% after% receipt% of% notice% of% breach,% the% developer% is%
considered%having%abandoned%the%Project.%(Sample%PDA,%Clause%7.2%(g)).!!Text%Box%12.5U1!provides%
the%tentative%content%of%the%quarterly%progress%report.%

'
'
'
'
'
'
'
'
'
'
'
'



Sustainable+Hydropower+Master+Plan+for+the+Xe+Kong+Basin+–+Volume'4+

! Annex!12.5—3!

Text%Box%12.5,1.Tentative!content!of!quarterly!progress!during!the!PDA!stage.!Source:!Sample!PDA,!Schedule!4.!

1.0! Introduction!
2.0! Description!of!the!Project!including!maps!
3.3! Progress!of!Final!Feasibility!Study!in!general!
4.0! Consulting!Service!Agreements!!
5.0! Field!Investigations!activities!(including!photos)!
6.0! Geology!and!Seismology!survey!
7.0! Hydrology!data!and!record!
8.0! Topography!survey!
9.0! Environmental,!Social!and!Health!Impact!Assessment!(ESHIA),!including!Terms!of!

Reference!and!Village!Surveys!!!!
10.0! Project!Layout!including!transmission!line!rout!!
11.0! Energy!Export!&!Domestic!Consumption!
12.0! Actual!implementation!status!vs!Implementation!schedule!
13.0! number!of!worker,!staff!and!expert!working!for!the!Project!
13.0! Conclusions!&Recommendations!(including!work!plan!and!next!quarter’s!activities)!

%

Procurement% methods% authorized% by% Decree% No.03PM,% and% its% implementing% rules% and%
regulations% include% public% bidding,% limited% bidding,% direct% contracting% and% price% comparison%
(Decree%No.%03/PM),%Article%10).%%Public%bidding%is%required%for%most%hydropower%development%
because%of%the%high%monetary%value%of%these%projects.%%public%bidding%is%required%if%the%value%of%
work% is% in% between% 300% million% KipU25% Billion% Kip,% and% in% case% of% international% competitive%
bidding%the%value%of%the%work%is%more%than%25%Billon%Kip.%(Ministry%of%Finance%2004,%Article%13).%%

Pre[qualification!

In%the%case%of%largeUscale,%complex,%and%high%value%projects%such%as%hydropower,%the%qualifications%
of%bidders%are%evaluated%prior%to%bidding.%%Standards%and%conditions%are%stipulated%and%statements%
of%qualifications%are%evaluated%by% the% tender% committee.% %All% firms%meeting% the% standards%and%
conditions%are%then%invited%to%participate%in%the%price%competition%(Decree%No.03/PM).%

Procedures!for!Public!Bidding!

1)! Notification%is%widely%provided%through%the%media%or%official%means.%%The%time%limits%for%
the%preparation%and%submission%of%bids%are%45%days.%
%

2)! Tender%documents%shall%be%complete%and%precise,%containing%information%on%goods,%works%
and%services,%covering%technical%specifications,%place%of%delivery,%time,%bidding%conditions,%
terms% of% contract,% standards% applied% to% the% evaluation% of% bids% to% be% properly%
acknowledged%by%bidders.%
%

3)! All%bids%must%be%opened%in%public%immediately%at%the%deadline%set%for%the%bid%submission%
at% the% date,% time% and% place% indicated% in% the% tender% documents% in% the% presence% of% the%
bidders%or%their%representatives.%
%

4)! Following%opening%of%the%bids,%bidders%may%not%revise%or%add%anything%to%their%documents%
and% proposals,% except% in% the% case% the% procurement% committee% requires% clarification,%
which%shall%be%sought%in%writing%from%the%concerning%responsive%bidders.%
%
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5)! The%examination%and%evaluation%of%bids%is%carried%out%in%accordance%with%the%criteria%and%
conditions%indicated%in%the%bidding%documents.%%The%evaluation%of%bids%must%indicate%the%
proposals%of%all%bidders%and% the%reasons% for%award%of%contract%and% is%submitted% to% the%
project%executing%agency%for%approval.%
%

6)! In% the% event% that% all% bidders% cannot%meet% the% criteria% and% conditions% indicated% in% the%
tender%documents,%the%procurement%committee%may%terminate%the%bidding%process%and%
proceed% with% reUbidding% in% accordance% with% the% implementing% rules% and% regulations%
(Decree%No.03/PM).%

Notification/invitation!

Notification% or% invitation% to% bid% is% published% through% the% mass% media% and% may% be% sent% to%
individuals%or% firms% interested% to%participate% in% the%procurement%process% (Ministry%of%Finance%
2004,% Article% 4% d).% % Domestic% public% bidding% is% announced% in% a% Lao% Language% newspaper% and%
notices%are%sent%to%each%ministry,%province%or%district%depending%on%the%value%of%the%procurement.%%
International%public%tenders%are%announced%in%Lao%language%and%English%language%newspapers%
published% in% Lao% PDR,% or% in% case% of% largeUscale% projects,% in% an% international% English% language%
newspaper%such%as%the%UN%Publication%Development%Business%(Ministry%of%Finance%2004,%Article%
14).%

Notification%shall%include:%

1)! Identity%of%the%procuring%entity,%
2)! A%summary%of%the%works,%goods%or%services%sought,%
3)! Address%to%obtain%tender%documents%and%further%information%related%to%the%submission%of%

bids,%
4)! Bid%security,%if%required,%

5)! Cost%of%tender%documents1,%%
6)! Procedural%requirements,%
7)! Deadline%and%address%for%submission%of%bids%(Ministry%of%Finance%2004,%Article%14%(3)).%

Bidders%must%be%provided%with%adequate%time%for%preparation%and%submission%of%their%bids.%The%
time% limit% shall% include,% if% required,% the% time% for% site% visits% and% preUbid%meeting% necessary% to%
prepare%bids%(Ministry%of%Finance%2004,%Article%4%f).%%Minimum%time%limit%is%45%days%for%normal%
procedure% and% 20% days% for% accelerated% procedure% (Ministry% of% Finance% 2004,% Article% 14% (2).%%
Where%a%bidder%requires%clarification,%request%must%be%made%in%writing%and%the%procuring%entity%
must%expeditiously%give%a%written%response.%

Eligibility!Criteria!

Individuals,% entities% and% organizations% legally% constituted% in% Lao%PDR,% that% have% fulfilled% their%
obligations% (especially% the% payment% of% duties% and% taxes),% and% that% are% capable% of% supplying%
materials%and%construction%services%are%given%an%equal%opportunity%of%submitting%bids%(Ministry%

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!Tender!documents!are!sold!at!a!reasonable!price!covering!the!costs!of!printing,!delivering!and!other!
necessary!expenses!(Article!4!a).!!
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of% Finance% 2004,% Article% 4).% % State% enterprises% are% also% eligible% to% bid% if% they% are% legally% and%
financially%autonomous%from%the%procuring%entity.%%International%enterprises%registered%outside%
Lao%PDR%are%eligible%if%they%have%been%established%in%conformity%with%the%provisions%of%the%law%of%
their%countries%of%origins%and%have%fulfilled%their%obligations%with%regard%to%the%payment%of%duties%
and%taxes.%%If%they%are%awarded%with%a%contract,%they%will%be%required%to%implement%the%contact%in%
accordance%with%the%Rule%of%Tax%Registration%and%Management%of%Tax%Payers%of%the%Ministry%of%
Finance%No.%2349/MOF,%dated%30%December%2003.%

In%case%of% Joint%Ventures,% all%parties% shall%be% jointly%and% severally% liable.% %A% joint%venture%shall%
nominate%a%representative%who%shall%have%the%authority%to%conduct%all%on%behalf%of%any%and%all%
parties%of%the%joint%venture%during%the%bidding%process%and,%in%the%event%that%the%joint%venture%is%
awarded%the%contract,%during%the%contract%execution%(Ministry%of%Finance,%2004,%Article%17).%

A%bidder%shall%not%have%a%conflict%of%interest%with%the%scope%of%the%proposed%contract.%A%bidder%
shall%be%disqualified%if:%

•! The%company%is%in%a%bankruptcy,%
•! It%has%been%found%guilty%of%professional%misconduct%by%a%tribunal,%
•! It%has%not%fulfilled%its%obligations%with%regard%to%the%payment%of%duties,%taxes,%social%

security%or%other%payment,%
•! It%is%guilty%of%misrepresentation%in%supplying%required%information,%
•! It%has%been%determined%to%be%involved%in%any%fraudulent%or%corrupt%practice.%

The% bidder% may% be% required% to% furnish% evidence% of% their% financial% capacity% to% fulfill% the%
requirements%of%the%contract.%%Evidence%maybe%furnished%by%(1)%certified%statements%from%banks,%
(2)% presentation% of% the% bidder’s% balance% sheet,% and% (3)% overall% turnover% and% the% turnover% in%
respect%with%civil%work,%supply%of%goods%or%services%similar%to%those%required%in%the%contract%for%
the%threeUyear%period.%

Evidence%of%technical%ability%maybe%furnished%by%means%of:%

a)! Professional% and% educational% qualifications% of% the% bidder% and/or% its% managerial% and%
supervisory%staff%and,%in%particular,%of%persons%responsible%for%carrying%out%the%particular%
works%or%services%for%the%proposed%contract.%

b)! In% case% of% work:% % a% list% of% work% carried% out% over% the% last% 3% years,% with% certificates% of%
satisfactory%execution%for%similar%works,%issued%b%previous%clients.%

c)! In%case%of%goods%and%services:%a%list%of%supplied%goods%and%services%in%the%last%2%years%with%
sums,%dates%and%purchases.%

d)! A%list%of%bidder%machinery,%namely%tools,%plants%and%technical%equipment.%
e)! In%the%case%of%goods:%detailed%description%and/or%types%of%goods%supplied.%

In% the% case%of% goods% incorporated% into%works:% certificates%drawn%up%by%official%quality% control%
institutes% or% agencies% of% recognized% competence% attesting% conformity% to% specifications% or%
standards%of%products%(Ministry%of%Finance,%2004,%Article%17).%

Tender!Documents!

Tender%documents%include:%

1)! Invitation%to%submit%proposals%
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2)! Instruction%to%bidders%
3)! Bid%evaluation%and%selection%criteria%
4)! Bid%forms%
5)! Contract%sample%
6)! General%and%specific%conditions%of%contract%
7)! Specifications%and%drawings%
8)! List%of%goods%or%bill%of%quantities%
9)! Time%of%delivery%or%of%completion%and%other%necessary%attachments%such%as%samples%of%

required%bid%security.%

Tender%documents%are%sold%at%a%reasonable%price,% including% the%costs%of%printing,%delivery%and%

other%necessary%expenses%(Ministry%of%Finance%2004,%Article%4%a).%

Bid!Submission,!Opening!and!Examination!

Bids%must%be%submitted%within%the%stated%time%frame%and%in%the%manner%specified%in%the%tender%

documents.%Any%bid%received%after%the%deadline%is%rejected%and%returned%immediately%unopened%

(Ministry%of%Finance%2004,%Article%4%h).%

All%bids%must%be%opened%in%public%immediately%at%the%deadline%set%for%the%bid%submission%at%the%

date,% time% and% place% indicated% in% the% tender% documents.% % Bidders% or% their% representatives% or%

members%of%the%public%may%attend%the%bid%opening.%%The%Tender%Committee%shall%announce%the%

names%of%the%bidders%and%price%offered%by%each%bidder.%%The%process%of%the%bid%opening%will%be%

recorded,%including%names%of%the%bidders,%bid%price,%discounts%and%names%of%people%in%attendance%

and% institutions% they%represent% (Ministry%of%Finance%2004,%Article%4% i).% %After%bid%opening,%any%

negotiations%with%bidders% on% fundamental% aspects% of% the%bids,% affecting% the%principal% of% equal%

treatment,%in%particular%on%price,%are%prohibited%(Ministry%of%Finance%2004,%Article%4%k).!

Bids%are%examined%individually%to%determined:%

1.! Eligibility%of%the%bidders,%
2.! Compliance%with%the%bids%with%the%terms%and%conditions%set%out%in%the%tender%documents,%
3.! Responsiveness%of%the%bids%to%the%technical%specifications,%and%
4.! Where%the%tender%documents%require%the%existence%of%a%business%license,%the%furnishing%of%

a%bid%security,%the%Tender%Committee%are%to%verify%whether%the%requirements%are%fully%met%

(Ministry%of%Finance%2004,%Article%4%j).%

Any%information%related%to%the%examination%and%evaluation%of%bids%and%proposals,%deliberations%

related% to% the% evaluation% and% the% award% decision% shall% be% kept% confidential% by% the% Tender%

Committee%and%may%not%be%disclose%to%bidders%or%unrelated%persons%until%the%award%decision%has%

been%approved%and%the%contract%accepted%(Ministry%of%Finance,%Article%26).%

Bid!Validity!and!Security!

Bidders%are%required%to%submit%bids%valid%for%a%period%specified%in%the%tender%documents,%which%

shall% be% sufficient% to% enable% the% comparison% and% evaluation% of% bids% and% obtain% the% necessary%

approvals%so%that%the%contact%can%be%awarded%within%that%period%(Ministry%of%Finance%2004,%Article%

4e).%
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The%procuring%entity%may%require%bidders%to%furnish%a%bid%security%in%a%lump%sum%of%not%less%than%
2%%of% the%estimated%contract% cost%or%as% stipulated% in% the%bid%documents.% % %The%bid% security% is%
refunded%to%unsuccessful%bidders%within%7%days%after%the%contract% is%signed%or%not% later%than%7%
days%after%expiration%of% the%bid%security,%whichever% is%earlier.% %The%providing%entity%or%project%
owner% will% return% the% bid% security% to% the% successful% bidder% at% the% time% of% the% signing% of% the%
contract.%%If%the%successful%bidder%fails%to%sign%the%contract%and%submit%the%required%performance%
security,% the% procuring% entity% may% call% the% bid% security% and% proceed% to% the% second% lowest%
evaluated%and%qualified%bidder%to%conclude%a%contract%(Ministry%of%Finance%2004,%Article%4%b).%

Two[stage!Bidding!

For%large,%complex%and%high%value%projects%such%as%hydropower%projects,%the%project%executing%
agency%(Ministry%of%Energy%and%Mines)%may%find%that%it% is%not%desirable%or%practical%to%prepare%
complete%technical%specifications%in%advance.%%In%such%cases,%a%twoUstage%bidding%process%is%used.%
(Decree%No.03/PM,%Ministry%of%Finance%2004,%Article%11).%

In%the%twoUstage%bidding%process,%bidders%may%submit%offers%in%the%first%stage%without%specifying%
the%price.%%The%second%stage%is%limited%to%competitive%price%bids%by%selected%bidders%and%may%be%
preceded%by%negotiations%between%the%procuring%entity%and%potential%bidders.%%The%technical%and%
quality%requirements%set%forth%in%the%initial%specifications%and%criteria%may%be%modified%as%a%result%
of%these%negotiations%(Ministry%of%Finance%2004,%Article%11).%

Contract!Award!

The%bidder%with%lowest%responsive%bid,%that%meets%the%qualification%requirements%specified%in%the%
tender% documents,% shall% be% awarded% the% contract.% % Following% the% award% of% the% contract% and%
acceptance%by%the%successful%bidder,% the%procuring%entity%shall%notify% the%unsuccessful%bidders%
within%7%days%(Ministry%of%Finance%2004,%Article%4%m).%%

In%the%absence%of%any%responsive%bid%in%accordance%with%the%determination%of%the%examination%as%
described%earlier%or%any%suitable%bid,%any%or%all%bids%maybe%rejected.%%Where%all%bids%are%rejected,%
the% procuring% entity% must% review% the% contract’s% terms% and% conditions,% designs% and% technical%
specifications,% and%make% revision% before% reUbidding.% % If% there% is% only% one% bid% and% if% such% bid%
exceeds%and%allocated%budget,%the%Tender%Committee%shall% identify%the%cause%of%the%excess%and%
make%a%new%proposal%for%the%reUbidding.%If%substantial%changes%in%the%scope%or%modification%to%the%
contact%documents%is%needed%before%reUbidding,%then%prior%review%and%approval%of%the%Ministry%
of%Finance%(MoF)%is%required%(Ministry%of%Finance%2004,%Article%4%n).%

Role!and!Responsibilities!of!the!Tender!Committee!

A%Tender%Committee%is%appointed%by%the%procuring%entity%at%the%central%or%local%level,%ensuring%
strict%compliance%with%the%Implementing%Rule%and%Regulations%of%the%Decree%No.%03/PM%(Article%
20).%At%the%central%level,%the%Committee%Members%are%appointed%by%the%Minister%of%the%line%agency%
or%his/her%authorized%representative,%while%at%the%provincial%level,%the%members%are%appointed%by%
the% Provincial% Governor% or% his/her% representative.% In% case% of% public% bidding,% the% Committee%
consists%of%5U9%members:%1U3%members%from%the%procuring%agency,%and%then%each%of%the%rest%from%
the% Ministry% of% Finance,% MPI,% relevant% technical% department% and% Ministry% of% Foreign% Affair%
(External% Economic% Cooperation% Department)% in% case% of% loan% and% grant% funded% procurement%
(Article%21).%
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The% Tender% Committee% has% the% right% and% duty% to% prepare% tender% documents,% carry% out% and%
evaluate%bids%and%submit%the%award%decision%for%approval.% %The%Tender%Committee%must%notify%
the%unsuccessful%bidders%the%contract%award%information%and%return%securities%within%7%days%after%
approval% of% award% decision% by% the% Procuring% Entity% and% the% signing% of% the% contract% by% the%
successful%bidder.%All%records%of%procurement%proceeding%and%documentation%shall%be%maintained%
in%a%procurement%file.%The%records%shall%be%made%available%on%request%to%the%Ministry%of%Finance,%
Procurement%Monitoring%Office.%The%contract%award%information%must%be%posted%in%the%offices%of%
the%procuring%entity%for%view%by%the%public.%

!


