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Acronyms

3S
ADB
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BOO
BOS
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CAPEX
CFD
CIA
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COD
CPU
CPUE
DEB
DEPP
DNEI
DNREP
DWR
ECAFE
ECC
EDL
EIA
EMDP
EMMP
EPA
EPC
EPCI
EPRI
ESIA
ESMMP

Xe Kong, Se San and Sre Pok Rivers, known collectively as the “3S” rivers

Asian Development Bank

Asian Institute of Technology

Association of Southeast Asia Nations
Build-Operate-Own projects

Balance of System

Build-Operate Transfer projects

Concession Agreement

Capital Expenditure (or upfront capital expenditure)
Computational Fluid Dynamics

Cumulative Impact Assessment

Cumulative Impact Assessment Guidelines

Committee for Investment Promotion and Management
Capacity Inflow Ratio

Commercial Operation Date

Catch Per Unit

Catch Per Unit Effort

Department of Energy Business

Department of Energy Policy and Planning
Department of Natural Resources and Environment Inspection
Department of Natural Resources and Environmental Policy
Department of Water Resources

Economic Commission for Asia and the Far East
Environmental Compliance Certificate

Electricité du Laos

Environmental Impact Assessment

Ethnic Minority Development Plan

Environmental Management and Monitoring Plan
Environmental Protection Agency of the United States
Engineering Procurement and Construction

Equity Project Cost Investment

Electric Power Research Institute (of the US)
Environmental and Social Impact Assessment

Environmental and Social Management and Monitoring Plan
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EVN Electricité du Vietnam; and same acronym refers to energy demand curve
FI Flood Index

FS Feasibility Study

FTCC Floating Tracking Cooling Concentrator

GHI Global Horizontal Irradiance

GL Gigaliters

GMS Greater Mekong System

GoL Government of Lao PDR

GWh Gigawatt hours

GWh/y Gigawatt hours per year

HIA Health Impact Assessment

HPD Hydropower Development

HSAP Hydropower Sustainability Assessment Protocol (of [HA)
HWL High Water Level

IADB Inter-American Development Bank

IC Insurance Cost

IDC Interest During Construction

IEE Initial Environmental Examination

[EI Inverter Warranty Extension Investment

IFC International Finance Corporation

IF1 International Finance Institutions

[FReDI Inland Fisheries Research and Development Institute
[HA International Hydropower Association

IMC Inter-Ministerial Committee

IP Ingress Protection

IP65 International classification for the ingress protection
IPP Independent Power Producer

IRD Irradiance

IRENA International Renewable Energy Agency

ITRPV International Technology Roadmap of Photovoltaic
JICA Japanese International Development Agency

JMA Japan Meteorological Agency

Km Kilometers

kPA Kilopascal, a unit of pressure

kWac kilowatt AC power
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kWp
LAC
LAK
LEK
LEPTS
LMB
LMS
LSS2
LTCR

m3/s
mill m3
MAF
MDS
MEM
MIGA
MMS
MoNRE
MoF
MOU
MPI
MR
MRF
MRC
MRCS
MSSS
MTBF
Mt/yr
MW
MWac
MWp
NBCA
NDR
NHI
NTEC

Kilowatt peak (peak power)

Limits of Acceptable Change

Lao Kip (currency of Lao PDR)

Local Ecological Knowledge

Lao Electrical Power Technical Standards
Lower Mekong Basin

Lower Migratory System

Lower Se San 2

Long-Term Capacity Ratio

Meters

Meters per second

Million meters cubed (for total reservoir volume)
Ministry of Agriculture and Forestry
Multi-Dimensional Scaling

Ministry of Energy and Mines

Multilateral Investment Guarantee Agency
Middle Migratory System

Ministry of Natural Resources and Environment
Ministry of Finance

Memorandum of Understanding

Ministry of Planning and Investment
Mutilation Ratio (a component of a blade strike model)
Multiple Reference Frame

Mekong River Commission

Mekong River Commission Secretariat
Maximum Sustainable Swimming Speed
Mean Time Between Failures

Metric ton per year

Megawatts

Megawatt AC power

Megawatt peak

National Biodiversity Conservation Areas
Nominal Discount Rate

Natural Heritage Institute

Nam Theun 2 Electricity Consortium
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NTFPs
NUoL
OAAs
0&M
PAPs
PDA
PDEM
PDPI
PDPVII
PID-free
PPA
PPP
PR
PSHD
PV

RC
rpm
RSCP
R&R
SDR
SERIS
SESO
SHA
SIA
SOP
SR
SSY
ST
SWAT
TbEIA
TF
ToR
TP
NT2

Non-Timber Forest Products

National University of Lao

Other Aquatic Animals

Operation & Management/ Operating & Maintenance Cost
Project-Affected Persons

Project Development Agreement

Provincial Department of Energy and Mines

Provincial Department of Planning and Investment

The Power Development Plan VII

The PV module is free from Potential-Induced Degradation
Power Purchasing Agreement

Public-Private Partnerships

Performance Ratio

Policy on Sustainable Hydropower Development in Lao PDR
Photo Voltaic

Resettlement Action Plan

Resettlement Committee

revolutions per minute

River System Coordination Plan

Resettlement and Relocation

System Degradation Rate

Solar Energy Research Institute of Singapore

The Standard Environmental and Social Obligations
Shareholder Agreement

Social Impact Assessment

Social Action Plan

Scoping Report

Suspended Sediment Yield

Stung Treng monitoring site

Soil and Water Assessment Tool

Transboundary Environmental and Social Impact Assessment
Total Flow

Terms of Reference

Tax Payment

Nam Theun 2
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TWL
UN
UPS
W/m
Wp
XK1

Tail Water Levels

United Nations

Upper Migratory System

Watts per cubic meter, such as the measurement for Turbulence
Watt-peak

Xe Kaman 1 Hydropower project
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EXECUTIVE SUMMARY AND CONCLUSIONS

INTRODUCTION

The Master Plan sets forth a scenario for hydropower development in the Xe Kong basin in
which hydropower facilities are sited, designed and operated to maintain the natural functions
of the Xe Kong River in a manner that complies with the Policy on Sustainable Hydropower
Development decreed by the Prime Minister on January 12, 2015. The Master Plan provides a
functional definition of “sustainable hydropower” that can guide future planning for the entire
nation. An “implementation plan” is needed because the Master Plan represents a radical
change in the way hydropower development planning and approvals are currently conducted.
Currently, the process for hydropower development planning and approvals is driven largely by
investor initiative. often with some equity participation by Electricité du Laos (EDL). The
project developers identify potential sites and project parameters and then apply for a
Memorandum of Understanding (MOU) from the Ministry of Planning and Investment (MPI)
that confers an exclusive right to conduct feasibility studies and environmental and social
impact studies for a project at that site. The Ministry of Planning and Investment generally
issues such MOUs to any and all applicants on a first come, first served basis. Project initiated in
this way go through an assessment and approval pipeline that eventually leads to a concession
agreement to build, own, operate and then transfer the project. At no stage is there an
assessment or decision whether the proposed site, design or operations are the best ones, or
whether they satisfy meaningful principles and standards for hydropower sustainability. All of
the technical and financial analysis is conducted by the developers and their consultants with
some degree of oversight by the Ministry of Energy and Mines (MEM) and Ministry of Natural
Resources and Environment (MoNRE). But, these ministries lack the technical capacity to
independently review the technical analysis performed by the developers, and the means to
acquire that expertise. The Master Plan would invert this process by giving the Government of
Lao (GoL) the leading role in determining at the river basin scale the project sites, designs and
operations on which it wishes have developers to conduct feasibility studies. This modification
to current practice will provide major benefits to the GoL and private developers for reasons
discussed in this Section of the Master Plan.

THE CURRENT LEGAL AND INSTITUTIONAL FRAMEWORK FOR HYDROPOWER PLANNING, APPROVAL
AND REGULATION IN LA0 PDR

This Section outlines how hydropower development is planned, approved, regulated and
monitored under existing decrees, laws, regulations, policies, guidelines, standard forms of
agreement and institutional practices in Lao PDR.

Key Requirements of the Policy on Sustainable Hydropower Development

e §5.1a) The Government agencies are to ensure that potential negative impacts on the
environment and social system are prevented or mitigated.

e §5.3b) Project developers shall prevent and mitigate any potential risks to the natural
resources and the environment in the design, construction and operation stages.

ES—1
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§5.7 All hydropower projects shall undertake a comprehensive Environmental and
Social Impact Assessment. For any project with large transboundary impacts, the EIA
shall include a cumulative and transboundary impact assessment.

§5.7 The environmental and social impact assessments will “include a risk assessment
over the entire life-span of the [the] project, an analysis of alternatives for project
structure and locations, including the no-project alternative, lessons learnt from
previous projects, and cumulative impacts analysis at the basin and/or sub-basin levels.

§5.7b The Department of Natural Resources and Environmental Policy (DNREP) of
MoNRE is charged with the responsibility for “ensuring that hydropower projects are
fully in compliance with the regulations on environmental and social impact assessment.

§5.11 Natural conserved habitat losses due to hydropower development projects shall
be avoided and mitigated as much as possible.

§5.1a) Use of water for ecological maintenance is recognized as a legitimate water
right.

§5.1a) Multiple hydropower projects on a single river are to be developed in an
integrated manner.

§5.1a) All costs associated with environmental and social impact avoidance, mitigation,
compensation or restoration are to be treated as project expenses to be borne by the
project developer.

§5. b and §5.2b assigns to the Ministry of Energy and Mines, and specifically the
Department of Energy Policy and Planning (DEPP) the lead role for implementation
of the policy in close consultation with the other responsible agencies of the
Government of Lao PDR. Responsible agencies are to develop detailed procedures,
technical guidelines, supporting decrees/regulations, and/or institutional capacity
building.

§5.1a) The GoL will ensure integrity, accountability, and transparency of
hydropower projects through compliance monitoring, reporting and information
disclosure.

§5.10 provides that “All hydropower development project shall be undertaken on the
basis of transparency and openness.”

§ 5.10a) notes that the ESIA regulations require “public disclosure of information
related to the project development and their social and environmental impacts.

§5.2 Stakeholders are to be included in the process of planning, implementation and
monitoring of projects. While the “stakeholders” are not defined explicitly, the term
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apparently includes at least the local affected peoples and government officials. §5.8
makes clear that persons subject to displacement and relocation have a right to
consultation and as “project-affected persons (PAPs).

e §5.1a) and §5.14 Existing hydropower projects will be reviewed to ensure that
unsustainable aspects are adequately addressed (i.e., projects at any stage of
development, including those for which feasibility studies have been conducted under
existing MOUs are not exempt from the policy).

Hydropower Development Planning

Under the Electricity Law of 2012, the MEM is responsible for developing the official
governmental plans for the power sector for approval by the Prime Minister, but the law does
not mandate the preparation of strategic plans at the river basin scale. Thus, the planning
process for individual projects is left to the initiative of the developers rather than these
government agencies. The new Water Resources Law may change that, as discussed below.

The steps in the approval process for hydropower projects include:

e A prospective developer obtains a Memorandum of Understanding, by submitting an
application to the “One-Stop Service” office at the Ministry of Planning and Investment
(MPI),

0 After the MOU is signed (valid for 24-months), investors are required to deposit
funds depending on the range of installed capacity.

0 The MOU confers an exclusive right to conduct a feasibility study, subject to
approval by MEM, including social, economic, environmental, technical and
financial feasibility aspects of a hydropower scheme at a specified site. The
terms of the MOU also require an environmental and social impact assessment
(ESIA) of the proposed project.

e Following the signing of the MOU, the developer prepares a scoping report (SR) and
terms of reference (TOR) for an environmental assessment. Requirements for
hydropower developers in the ESIA process include assessment of the potential social
and environmental impacts and measures to mitigate the impacts. The ESIA must
include an Environmental and Social Management and Monitoring Plan (ESMMP).

e When the ESIA and FS have been approved by MoNRE and MEM, respectively, a
developer can apply for a Project Development Agreement (PDA). This is a commitment
by the Government of Lao that the proponent can undertake the additional financial and
technical preparations, such as preliminary site work (e.g. building roads), for a
Concession Agreement (CA) without competition by others for that site.

0 The rights conferred by the PDA are contingent upon: 1) the approval by DEPP
of the final technical feasibility study, 2) approval by MEM of the grid connection
(if the project is to connect to EDL’s existing grid), 3) the approval of the
economic terms, including the tariff to be paid by EDL and 4) a determination by
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the GoL that the proposed project satisfies the January 12, 2015 Policy on
Sustainable Hydropower Development. As previously noted, however, it is not
specified in current laws or policies how or what entity makes this
determination. In actual practice, there has not been an explicit determination
with respect to hydropower projects that have been granted PDAs since the
Policy was decreed.

o During the PDA mandate period, the developers negotiate a Power Purchase
Agreement (PPA) that includes firm commitments to purchase specified
amounts of power at a specified price (the tariff).

0 The PPA provides the assured revenue stream that is essential to secure the debt
financing for the project, and may also be necessary to firm up the equity
investments. These arrangements constitute the financial package for the
project.

¢ Finally, the project developer applies for a Concession Agreement from MPI. Under the
CA, the developer builds, owns, and operates the hydropower plant for a specified
concession period, which can range from 25-40 years, for payments of royalties and/or
taxes at a specified annual rate. At the expiration of the concession period, the facility is
transferred to the GoL (Ministry of Energy and Mines) to own and operate.

Under the Policy, a cumulative impact assessment (CIA) will be required for projects on river
basis in which other hydropower plants are located or planned. Cumulative impacts should
include not only impacts on the biophysical and social environments, but also impacts on the
financial viability of other investment projects that could be affected by, for instance, the
allocation of water rights to the hydropower project. Also, under the new Policy, developers and
DNREP is required to take account of transboundary impacts. Any project that captures
sediment that would otherwise flow across international boundaries and any project that poses
a barrier to migratory fish should be assumed to have such transboundary impacts.

Compliance with the Policy on Sustainable Hydropower Development

Notably, at the time of this writing, it has not been possible to ascertain the extent to which
DNREP requires the ESIAs for hydropower projects to comply with the new requirements set
forth in the Guidelines for Implementation of the Policy on Sustainable Hydropower
Development in Lao PDR, because DNREP has failed to respond to requests to review these
documents. For instance, it is not apparent that DNREP has implemented the requirements for:

e Arisk analysis over the entire life span of the project,

e An analysis of alternatives for project structure and locations, including a no-project
alternative,

e Lessons learned from previous projects,

e Cumulative impact analysis

e A meaningful assessment of transboundary impacts, as required by Section 7 of the
Policy

e A determination whether all “potential negative impacts on the environment and social
system can be prevented and/or mitigated”, as required by Section 4 of the Policy.

ES—4
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e Openness, transparency and information disclosure” as the basis for undertaking all
hydropower projects (Section 10) as DNREP continues to treat ESIAs as confidential
documents that are the property of the developer.

It is also notable that at no stage in this process does MoNRE make an explicit determination of
compliance with the Policy on Sustainable Hydropower Development. Nor has it articulated
substantive standards or criteria for making that determination. Indeed, there are no
sustainability criteria specified anywhere in the existing law. Nor do the Guidelines specify
which agency is to promulgate standards or criteria to implement the Policy. As a consequence,
the compliance with the decree today is more procedural rather than substantive.

If the ESIA and ESMMP are deemed satisfactory, MoNRE issues an Environmental Compliance
Certificate; if not, MoNRE either issues requirements for revision and re-submission, or rejects
the project. The ECC is valid for 2-5 years and renewable throughout the investment period.
Any mitigation requirements imposed by DNREP are included as terms and conditions of the
ECC.

In theory, projects can be rejected because of substantial, unavoidable and irremediable social
and environmental impacts or inconsistency with the National Environmental Policy and
Strategic Plan of MoNRE. In practice however, rejection of projects is rare. DNREP routinely
approves the ESIA on the basis of content rather than quality of analysis. If it deems the impacts
to be unacceptably large or believes there are less impactful alternatives, it can, and sometimes
does, require the developer to incorporate additional mitigation measures, such as fish passage
facilities, in the design of the project.

If the ECC contains conditions for project approval, failure to comply can result in revocation or
suspension of the ECC at any time during the project investment period. Two rounds of
warnings for project owners to fix non-compliance are issued by MoNRE before revocation or
suspension can be carried out: the first warning is for 90 days and the second is for 60 days.

Application of the Water Resources Law of 2017

The revised Water Resources Law of 2017 requires the developer to obtain a permit for the
obstruction and impoundment of water in a river. It is not clear when the permit must be
obtained in the approval process, but it would make sense for this to occur during the PDA stage
and before consideration of an application for a Concession Agreement. The water use permit
confers a right of use, ensuring developers that their projects will have enough water for
operation. The permit is expected to contain certain conditions to protect the interests of other
water users on the same river.

The GoL has indicated its intention to establish a river system coordination plan to prevent
conflicts arising from water rights and water usage across multiple hydropower projects and/or
water users. MoNRE, in coordination with relevant local administration, is responsible for
planning of river basins for consideration and approval by higher authorities. This planning will
include a River System Coordination Plan (RSCP), which will aim for optimal development of
river basins and may take into account the anticipated number, types and locations of
hydropower projects, potential non-power uses, and economic factors.
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Application of the Forest Protection Regulations

Development of hydropower can also require approvals with respect to any impacts on
protected forests, conservation forests or production forests. For such areas to be used for
reservoirs, conversion of the status of the forest must be approved as follows:

1. For forests administered at the national level, approval must come from the Standing
Committee of the National Assembly based on request of the government,

2. For forests administered at the district level, approval must National Land
Administration in agreement with the Ministry of Agriculture and Forestry, and

3. For forests administered at the village level, approval must come from the Provincial
Administration based on request of the Provincial Land Administration in agreement
with the Provincial Department of Agriculture and Forestry

The main requirement for approval of such forest areas for hydropower projects is if it “creates
optimal benefits to the country” and do not cause severe impacts on the environment (Decree
on Protection Forest 2010, Article 19, Decree on Conservation Forest 2015, Article 25).

CRITICAL OUTSTANDING ISSUES IN EXISTING LEGAL AND INSTITUTIONAL FRAMEWORK AND
PROPOSED RESOLUTION TO FACILITATE IMPLEMENTATION OF MASTER PLAN

The existing legal and institutional framework for hydropower planning, approval and
regulation leaves unresolved several issues that are critical for implementing the sustainable
hydropower Master Plan.

What are the Standards and Criteria for Determining Sustainability of a Hydropower
Project?

To implement the Policy, the GoL needs a set of functional criteria or standards or attributes of
sustainability which can be applied by government regulators to determine the locations, scales,
designs, operations and timing of projects for which it will accept applications for construction,
and that can serve as a checklist for developers so they can focus their feasibility study
investments on projects with confidence that they will qualify for approval. The Policy and
implementing Guidelines do not not specifically assigned the function of promulgating the
standards and criteria is to any particular department of the Government of Lao PDR that are
charged with implementing the Policy. This ambiguity has resulted in no department yet taking
that responsibility.

The 2005 Policy on Sustainable Hydropower Development is the closest that the existing
frameworks comes to providing a substantive definition, which is affirmed and reiterated in the
2015 version. That policy states:

“ecological sustainability relies upon the avoidance of irreversible environmental
impacts such as the loss of biodiversity or disruption of ecological cycles.”

Notably, this statement focuses on ecosystem processes and biodiversity rather than a more

utilitarian standard such as maximizing food security or other environmental services. What it

lacks, however, is guidance on the acceptable levels of “avoidance” or protection. Given that all
ES—6
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hydropower projects alter the natural functions of rivers to a greater or lesser extent, the
question for sustainability determinations is: how much alteration is too much?

The answer in the 2015 guidelines seems to be: “as little as possible”. It establishes a hierarchy
of strategies to cope with impacts. Avoidance is the preferred strategy, followed by
minimization, mitigation, and compensation or offsets as the strategy of last resort. It also
states that before a project can be approved, it must “ensure . . . that potential negative impacts
on the environment and social [system] can be prevented and/or mitigated”. This implies that
projects that cause impacts that cannot be prevented or mitigated cannot be approved. This

possibility is not just theoretical: Section 5 of the Master Plan demonstrates that whereas fish
passage around and through dams may be mitigatable, in some cases hydropower reservoirs
create impacts that cannot be mitigated.

To assist the GoL in promulgating principles and standards for determining the sustainability of
a proposed hydropower project, the Master Plan in Section 6 proposes a functional definition of
“sustainable hydropower” in terms of the attributes of projects that counteract their most
significant impacts on the physical processes of rivers that sustain their ecosystems. The Master
Plan also cites guidance from the International Hydropower Association, the Asian Development
Bank and the International Finance Corporation that can inform the GoL in adopting
appropriate principles and standards.

How, When, and Where is the Determination of Sustainability Made?

The Policy and Guidelines are ambiguous on these issues. = On the one hand, the MEM is
assigned the lead responsibility for implementing the Policy in coordination with the other
agencies (Article 2). Overall guidance is to be provided by an Inter-Ministerial Committee
formed by MEM. Under the Guidelines, DEPP “will be responsible for forging effective
implementation of this policy in close consultation with concerned agencies and provinces
(§2.2). On the other hand, DNREP at MoNRE “is responsible for ensuring that hydropower
projects are fully in compliance with the Environmental Impact Assessment decree. So, which
entity makes the call on “sustainability”, under what standards and criteria, and at what stage in
the process?

Since these standards are at the very heart of the Policy, MoNRE

A standing task force under the Inter-Ministerial Committee set up by the Policy would be the
appropriate body to develop the principles and standards for approval by the Committee itself.

we suggest that they be issued by the Inter-Ministerial Committee, based on proposals drafted
by MoNRE as the agency with the greatest technical expertise on the relevant issues.

The sustainability principles and criteria should be applied at two phases. (1) In the future, the
Master Plan recommends that the determination of environmental sustainability be made in the
process of preparing a basin-wide hydropower development plan that is specifically oriented to
satisfy standards and criteria for environmental sustainability. Such plans will identify the
projects (sites, designs and operations) that are “pre-qualified” as sustainable and that will be
offered to investors to develop and propose for approval.
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(2) We also suggest that the sustainability determination be an explicit step in the approval
process for individual projects as part of the project- environmental impact assessment process
and MoNRE should make a determination that the principles and standards are met as a
condition to issuing an Environmental Compliance Certificate (ECC) after consultations with
stakeholders as contemplated by the Policy Guidelines.

Processes for Stakeholder Involvement

The usual practice today limits the public involvement to the early stages and does not include
the outputs of the ESIA or ESMMP, perhaps because MoNRE continues to treat those documents
as the confidential property of the developers, which is inconsistent with the express
instructions in the Policy. This should be rectified, and we make a recommendation on how to
improve stakeholder involvement in the following section.

What are the Rights and Entitlements Conferred by a MOU, a PDA or an ECC?

One of the most important issues to be resolved in implementing the Policy on Sustainable
Hydropower Development is: What rights and entitlements are conferred on a hydropower
developer by the issuance of a MOU to conduct a feasibility study, by a Project Development
Agreement, or by an Environmental Compliance Certificate (ECC)? Do these documents confer
any promise or guarantee that the project will ultimately be awarded a CA? This is of
paramount importance because it affects the sustainability determination for projects that have
already received either an MOU or a PDA, which includes all of the Xe Kong mainstream
projects.

Under the applicable laws and regulations in Lao PDR, developers that have received an MOU or
PDA are guaranteed an exclusive franchise to conduct feasibility, environmental impact,
financial viability and other investigations at a specific site. If these studies convince the GoL
that the project is feasible and sustainable, the developer has an exclusive right to the award of
a CA on a non-competitive basis. However, the MOUs and PDAs do not provide any assurance
that the GoL will decide to approve the project. Projects that receive an ECC on the basis of an
ESIA that does not satisfy the new requirements in the Policy, that have been recited above, or
that does not include an explicit finding that all significant environmental impacts will be
prevented or mitigated are not eligible for a CA. These new requirements include an
assessment of cumulative and transboundary impacts and assessment of siting, design and
operational alternatives. Holding an MOU or a PDA does not waive these requirements.

MODIFICATIONS OF CURRENT PROCESS NEEDED TO IMPLEMENT THE MASTER PLAN

As described above, the current process for hydropower development planning and approvals
in Lao PDR is driven largely by investor initiative, with some oversight by the Ministry of Energy
and Mines and other relevant ministries. The role of the Government is reactive rather than
proactive. Consequently, development occurs in a rather ad hoc manner, without consideration
of the optimal basin-scale alternatives, and on the basis of procedural compliance rather than
substantive standards.

The Sustainable Hydropower Master Plan for the Xe Kong Basin illustrates how this process can
be improved to comply with the Policy on Sustainable Hydropower Development and the newly

ES—8



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

revised Water Resources Law. To Implement the Master Planning approach, the GoL would
assume a proactive role in determining in the first instance what facilities it wants to have
studied for technical, economic and environmental feasibility. This will include decisions on
sites, scale, designs, operational policies, timelines, and mitigation requirements. All of these,
except the timeline, will be set forth in the master plans.

In addition to leading to more sustainable projects, such a centralized planning approach will
also provide major benefits for the GoL and private developers. The GoL will be in a position to
define a set of projects that are approvable under the GoL'’s Policy on Sustainability to maximize
energy generation at a lower cost. System-wide planning will streamline the project
development process because some of the early studies can be conducted in concert. This will
save money in the long run, and produce valuable information that will reduce some of the
uncertainties and financial risks typically associated individual, developer-driven projects. The
GoL will become “the master of its own house” in terms of the sustainable, economic
development of its water resources to attain the highest possible benefits for the people of Lao,
now and for future generations.

This change in the process for planning and approving hydropower projects will require some
modifications in the existing laws, regulations and institutional practices. This sub-section
makes recommendations for the modifications that will be needed to fully implement the Policy
on Sustainable Hydropower Development in Lao PDR.

Recommendation 1: The Ministry of Energy and Mines Should Prepare Basin-
Wide Sustainable Hydropower Master Plans

DEPP already has the authority and mandate to develop electricity development plans at the
national scale (see electricity law). However, action may be necessary by the National Assembly
and/or the Prime Minister to command that future hydropower development occur only within
the framework of basin-scale development plans the lay out the locations, designs and
operational policies for hydropower projects.

As the Master Plan illustrates, the main challenges in developing environmentally sustainable
hydropower development plans entails the following steps:

1. Survey of suitable sites for hydropower projects in terms of the necessary physical
conditions. These are topography, hydrology and geology.

2. For each of these sites, assess the effect that the dams and reservoirs would have on
migratory fish and on endemic resident fish species. Eliminate or assign lower
priority to those sites that would have appreciable adverse impacts.

3. For the remaining sites, assess designs that will facilitate sediment discharge and
maximal fishery mitigation measures.

4. Define operational policies for these dams that maintain a semblance of the natural
flow regime that is conducive to the maintenance of ecological values.

5. Estimate the potential power output from these projects.

6. Conduct an economic cost-benefit analysis of these projects to assure that they would
produce positive net economic benefits.

7. Offer the best performing alternatives, perhaps in rank order, to the private investors
through a public tender.
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When these steps are completed, the current process for approval of the individual projects in
the basin-wide master plan would be implemented, including the MOU, FS, ESIA, and CA stages.
All of these stages would greatly facilitated by the technical work to produce the basin-wide
master plan. But, the site-specific process would be conducted at more definitive level of
analysis that would also include the engineering and financial aspects.

If the GoL decides to include in a basin-wide “master plan” a project that already has received a
MOU for a feasibility study, the holder of that franchise will be eligible to enter into a CA on a
non-competitive (sole source) basis. For projects in the master plan that are not under an
existing MOU, the government will open a global public tender to accept competitive
applications from prospective developers to undertake feasibility studies. If those studies prove
positive, and the project is deemed to meet the sustainability criteria, that developer will be
entitled to a Concession Agreement to construct and operate the project.

Recommendation 2: DNREP Should Fully Implement the Instructions in the Policy
for Social and Environmental Impact Assessments and Sustainability
Determinations

The existing mandates are sufficient for the environmental and social impact assessment and
sustainability determination. What is needed is full compliance with these existing legal
requirements, particular those mandated by the Policy on Sustainable Hydropower
Development and especially with respect to the ESIA process. Specifically, the following
requirements for an approvable ESIA should be enforced by DNREP:

1. arisk analysis over the entire life span of the project,

2. an analysis of alternatives for project structure and locations, including a no-project
alternative,

3. lessons learned from previous projects,
cumulative impact analysis

5. an assessment of transboundary impacts

Before it issues an Environmental Compliance Certificate, DNREP should make an explicit
finding that all “potential negative impacts on the environment and social system can be
prevented and/or mitigated” by the project as designed and proposed. And DNREP should
require that all ESIA’s be available for review and comment by stakeholders, Project Affected
Persons, and the general public to comply with the instruction of the Policy that hydropower
projects be undertaken on the basis of “openness, transparency and information disclosure”. In
sum, implementation of the Policy on Sustainable Hydropower Development does not require
new laws, it just requires compliance with existing laws.

Recommendation 3: Improve Public Involvement in the Approval Process

The Guidelines for the Implementation of the Policy on Sustainable Hydropower Development,
the regulations on environmental and social impact assessments, and the regulations on the
Initial Environmental Examination call for stakeholder consultations and public participation in
the process of approving hydropower projects. These authorities recognize that stakeholder
consultations promote sustainable decisions by bringing into the process the needs, interests
and views of all stakeholders. Among issues of concern for stakeholders are the social and
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environmental impacts, environmental and social monitoring and management plans,
mitigation measures, and resettlement plans.

It is important that consultations begin before any major decisions are made and continue
throughout construction and operation. The public participation will be most meaningful and
effective if it is initiated early in the process and continued to the end. The most important and
useful stage will be as soon as possible after the initial ESIA and ESMMP have been completed
and before an ECC and SESO are issued. At this stage, MoNRE and the developers should jointly
convene a series of public meetings or focus group sessions with the PAPs and other
stakeholders to brief them on the findings in the ESIA and ESMMP, to answer questions, and to
gather feedback. This engagement will be much more useful if the ESIA includes the assessment
of alternatives that is mandated by the Guidelines on Implementation of the Policy on
Sustainable Hydropower Development. The usual practice today limits the public involvement
to the early stages and does not include the outputs of the ESIA or ESMMP, perhaps because
MoNRE continues to treat those documents as the confidential property of the developers,
which is inconsistent with the express instructions in the Policy. This should be rectified.

Key aspects for preparation plan include:

o Formation of the consultation/public participation teams (the core team).

e Training of the core, including principles and methodologies for effective
consultations including grievance mechanisms.

o Hiring facilitators or providing special training on facilitation to the core team.

o Testing of approaches, tools and techniques to be used in the consultation plan.
Different tools and techniques shall be required for different stakeholders.

o Establishment of a mechanism for stakeholders to raise their concerns and
suggested solutions throughout the project life circle. The GoL and developer should
implement a grievance mechanism to be responsive to any concerns/ complaints of
stakeholders, including all stakeholders not just project affected people and
including all aspects of sustainability, not just resettlement.

Recommendation 4: Establish a Funding Mechanism for Sustainable Hydropower
Planning in Lao PDR

The Master Plan provides a template for sustainable hydropower development planning that
can be further refined for the Xe Kong Basin and propagated in the other river basins in Lao PDR
and, indeed, throughout the Mekong River System. Implementing such Master Plans will
require the Ministry of Energy and Mines and the Ministry of Natural Resources and
Environment to assume a more proactive role in the process of identifying suitable sites,
designing the projects, and defining operational policies for sustainable projects. Historically,
the hydropower developers have initiated and financed the technical studies to formulate viable
projects and assess their environmental and social impacts, with some degree of oversight by
these Ministries. For these Ministries to assume the initiative in the future would require a
substantial investment in technical capacity.

[t is not realistic to expect DEPP undertake the technical analysis necessary to produce basin-
wide master plans to guide further hydropower development and implement the Policy without
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the financial means to do so. Therefore, a financing mechanism is a prerequisite to
implementation of this new approach.

NHI has found no exact model from other settings to emulate in recommending a funding
mechanism for the sole purpose of financing sustainable, basin- or system-wide hydropower
planning. The best approach is to create a revolving fund that would be initiated with an initial
infusion of funding from a multi-donor trust fund, such as the Asian Development Bank’s (ADB)
Asia Pacific Project Preparation Facility (A3PF) and then replenished from assessments of
projects as they move through the approval process.

One of the ways to recapitalize the hydropower planning fund is to collect assessments on
projects as part of the auctioning process for feasibility studies of selected sites. It is important
that the funding mechanism be strictly managed and remains dedicated for the purpose it was
set up. Added to that process at the concession agreement stage would be an assessment of
funds that would be used to replenish the initial fund, which would then be used for further
master planning on another basis. This would establish a hydropower planning facility that can
be sustained indefinitely.

Fees can also be collected at the end of the auction process when a winning bid has been
awarded. This example is used in Brazil, Spain and elsewhere. Another option is to require a
resource levy or impact fee as part of the concession agreement. This could be a preferred
source for replenishing the hydropower planning fund in cases where projects are under
existing MOU and developed using a non-competitive bidding process. For example, under the
Draft Concession Agreement for the Nam Theun II (900 MW) project in Lao PDR, the GoL
received a royalty up to 30% of gross income and a Resource Levy up to 30% of net income
from the Nam Theun 2 Electricity Consortium (NTEC). Such a resource levy could be placed on
new projects and the money used to fund the planning for the next tier of projects in the Master
Plan, and contribute to initiatives to restore or mitigate social and environmental impacts. In
addition, Srinivasan (2013) suggests “As part of a memorandum of understanding or agreement
signed between the developer and the government, the government fund might earn warrants
or equity in the project. These warrants could be sold at financial close” (pg. 4).

Recommendation 5: Adapt the Laws and Procedures for Public Tenders and
Competitive Bidding for Implementation of the Master Plan

The Master Plan for Sustainable Hydropower Development in Xe Kong River Basin is the first of
its kind in Lao PDR. It provides an approach for the Government of Laos to assess and select
hydropower development options in advance of entertaining proposals from private developers
(or public developers such as EDL or EDL-Gen). Projects that the GoL finds to be the best
options in terms of location, design and operations would then be offered to the hydropower
developers under a public tender on a schedule that meets the power and revenue goals of the
GoL, using a government managed-bidding process.

As Section 7 of the Master Plan shows, there are five projects that are deemed to satisfy the
sustainability criteria proposed in Section 6 that are already under study with existing MOUs or
PDAs. These MOUs and PDAs confer on the holders an exclusive right to develop these projects
on a non-competitive basis in the event that the Government of Lao ultimately selects these
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projects for construction, as the Master Plan recommends. Therefore, the competitive
procurement process described below would not apply to these projects.

Some skepticism has been expressed about the practicality of applying competitive bidding to
select investors to construct projects selected by the GoL. The approach recommended in here
does not propose that. Instead it is only the selection of a developer to undertake a feasibility
study that would be conducted through competitive bidding. If that developer succeeds in
demonstrating the feasibility of the project and in satisfying the sustainability standards, it
would have an exclusive and sole-source right to a concession agreement to build, own and
operate the project for the concession period.

NHI believes that the current laws and procedures for procurement through competitive
bidding can be adapted to also perform well for the selection of investors/developers to
undertake the projects identified in the Master Plan as sustainable by adapting the two-tier
process described on pages 56 of this Implementation Section. This might be done as follows:

When the Ministry of Energy and Mines wishes to move ahead with a feasibility study for a
project identified in the Master Plan, it will invite submission of expressions of interest through
the usual announcement process and also actively outreach to potential investors/developers.
Rather than provide a complete statement of the specifications for the invited project, MEM
would invite bidders to propose technical details for the project that conform with the
specifications in the Master Plan as to project location, design and operations. Bidders submit
offers without specifying the price. What will be awarded initially through the competitive
bidding process is not a concession agreement to build the project, but an MOU to proceed with
a full-fledged feasibility study that goes well beyond the pre-feasibility or reconnaissance level
of analysis that produced the Master Plan.

After evaluating and ranking the submission, MEM will engage in negotiations with the top
ranked bidders on the project details. The technical and quality requirements set forth in the
initial specifications and criteria may be modified as a result of these negotiations (Ministry of
Finance 2004, Article 11).

Bids are evaluated on the basis of technical merit and the capabilities and performance record
of the bidders. In the absence of any responsive bid, MEM will review the designs and technical
specifications and decide whether to make any revision before re-bidding.
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EXECUTIVE SUMMARY AND CONCLUSIONS — LAO TRANSLATION

[Next page]

ES—14



Sustainable Hydropower Master Plan for the Xe Kong Basin

U/

J0S9Y2U KAy 28U

WINFE (D

weueudol togagsukuunaudionevaweaggautudalusasSutaigney B9 Boutudatadin
YOSunaud0o99, eenuuy kar oacdunay Wesnsanvafinaguiauegan 299cubagne9

loigenneyiv dadozeguadndonzSudinjoriv naudonsuawedygautddacuududy sedu

|
o

S95uHl 12 Joneu 2015. ccc:mLcnﬁoél’f]ﬁﬂa‘tﬁﬁéﬂﬁmunjaﬁu“wsi)’ggw\cwzﬁmwué‘ué‘g"
(B9gauanducuonay TunauaagaunaulussuIdogaSuds moga0. "rIunauTody
JeBo" guusadiudegranoa ey cudodynaost oy mm'JJiJLLUgdﬂngﬁmé’ﬂwmu
099N GRENISEY TonaudionzuacSautudasadn lwyzqdugruounaugadunauoag

LEIUNI ccaemwasyﬁomm‘ﬁomzmwaé’gf)ﬂw‘cwﬂﬂﬁﬂﬁnéou?mémumwﬁcé’mmﬁ’nﬁgz‘ﬁu

D

B9 nvelzousovrandodsznzRotudaaan (EDL).

LY

ndionsuatagnauarysenautiniaoavgavaoduidio Lar89Urneunagreeg lagnay,

|
o @

EReNF9NTY N2 Jodufinaoauidals FannegoguaIuNIy KENIWNHL (I

dacdunaugngaaoauiduiuto gasniudngaGunefivnagoauggwooasutaedysu Tu

[ '
Qo

2£WHAINID. NL209LEIUNIL LtaamUﬁgi“ﬁij%?tﬁﬁoifnﬁ]’namuLéﬂ%ﬁwz‘ﬁnmu@%m
neutdney Yagnauciagiid@udossinaudnao Sostaussuounaunaude BBy tae
Suse9aeia Uy Hugagadznauiesay, Mudagey, dafuniurarisuiagnaudonas 89
Wguneulond S naudedu nSdosulana wu senauiilo, nausencuy mS naudadu

36111?0%8%3;0 13 099z HUlUnwnSNNI cazua0nenaLFidaounuasgadunavdioneua

[N Q 2 %

wedgautudaguududondd. naudeasnagaaudindn wae nauueoudau Yoo
donzua e HIngaz2ogwoniBacia Toe‘tﬁ%muaau&;umgasé’umn NE209We Y9I
tRE DS (MWs) €T NEgaSUWELINDUIILESI0 (Rt §9L000U (NS). gauoa

N29d9N99 Fy2a0a090gU90n990932anauciionoona nauStaasaaudSganautosin

2
Q. !

Homena we Bﬁmmzﬁa‘fﬁ\cﬁmmu%oawé@gpﬂo wewcudodesdjuzsuounauiioy

2 |
o [N

Jonzvan sUUato szEonaudodulaly asdueagSutadisssydnlagnay Toedonau

'

Jolaoautidigesyi8au, naugentuy, naudaugan, HdonzuavganlninauoaBunaudn

ga@0a0dutUta nawdysSiinauludeqduaslududs lnoolnonasgaifodonsuan w9

SUU 290 wae glionzuaensdu covwoduiitosriivaeluwanizeguaucudo

ES—15




1

ES—15


Sustainable Hydropower Master Plan for the Xe Kong Basin

neuiifina gassznadui@eniuonguey, nawseylo tar NIWODUELU

tagnaudionzuawedggantads Tu sUU 299

wnlszl njofiunauongueey, seydo, aovgu tazdoniunoons naudonzua

a) 4

wed9gatadaadin ownelovae, Nonway, 0930, avujunw, Jocuel, SUEUY

UI00nW2995us gasnaudeddoowsenaduly suUano.

o o o

émwmﬁn?wm?SJUﬂemjaﬁummﬁomsmmé’gquw‘thﬁﬂLLUUEJ’U 9

§5.1a) 2rEOUINILNIYIL89a0 O99SudefuoafunsfiunasSuddowooasy tar FIAuto

Sunwndnuxjy ndyosew.

*§5.3b) glionzuatagnuasteIndnua)9 waryousunowgjsiieanfinSuii

SuwrgMNeVYTIUEZI0 € FLWIWEIOIBU TuNIueentuy, NIUNgag waenaudz8dagau.

§5.7 Tagnauwedygautadadignioasneus (DuGunzfivd§9onasy taeFauiiduyy

Y

Qo

guy. SaduTuoatagnaufiGunsfivaavcon, EIA aovdsnguinaudsfuSunsfivseSu
ke Gunsfhivgaucou.

§5.7 naudzSuGunefiudgnooasy tard9duas “aoucﬁﬂmmjszﬁumowajgs‘hé’wgngé’u
nsuze9iagnay, nagSendaduingagiiunoy wae Hd9 TudignagSeon O5-Iagnawy,
Josjuiineoneutosaniagnaviicauuadue) saznaudeaedunefiugsdy TuazduegSui

013 9998uLiaeioe.

*§5.7b AudzDuBunzfiu §9uonaou war 98U 299 ngs é’uc%oasunjoﬁumu

"SudeuoaTuoatagnautwdatadin Ua823’0mwmqum1mjoﬁumn%cﬁwfﬁ’umzﬁuc"q

& a

900090 tard9dudag@ugon”.

o

. §5.11 aoﬂuL%ymﬂyz‘n‘Lﬁmmmmﬁomsmww‘o’ggw‘cwzﬁﬂﬁﬂcﬁ‘n&nuz‘ﬁ%]m‘camgawé’nmn

t0gunaiing]y wasgoseulngaediaiiuiula,

ES—16


1

ES—16


Sustainable Hydropower Master Plan for the Xe Kong Basin

§5.1a) nauyalguagdadunaudagosnaaasiviinodnsuacuuduisusus wazdudoti

fnoegnaufionuae.

*§5.1a) Tmmuwgé‘o’ggw‘cwzﬂﬂzgwj?mf]mw%l;l;u'ﬁﬁoJaﬁef)‘c5$’z,lmuzﬁomamcwuws?u

Jegau.

-§5.1a) aalgvveiignlotinjogegfunaundnajg, naugoaey, nwgody fnauduy Su
NeHuug o0l w9 dy wuufoauaalganuzegiagnay wae I=toSunauane

Tougdionzuatagnay.

$5. b zaxr §5.2b veuldinegoqurdyguLardcs (MEM), tasloosymastuy AU
velovay ey gouniuweag9au (DEPP) wﬂazﬁomocUu@ﬁﬂTumué’ogwsﬁﬁom?sJUﬂsJ
ﬁl’ga'iﬂa Toamu@nmmﬂﬁdﬂﬂﬁ%oﬁuagccmugmué’wjaagz‘b’o. zanumwgmufﬁﬁamu
é’uﬁmaeuél’gs'iﬂ0%693z‘h’oznzmaaquumnaael]o, gaguza0audnin, 5onadﬂé“o/aaUJu

NI KaY/fl NIUKI9009U890FIWI02993E AT,

*§5.1a) A0NEUIWRNDISVUrITUNIWIVYY, aousSuiiogeu gazaautdglgze9uon
TagnautadagadniosgaunaudonaunoonanaudodyUeBIonay, NIUaIL9IU NI

DoBusyuz9099.

2
QU o G

§5.10 sxRuagan "tagnaudionzuaBeutudadionioazieytoSunaude8Toduliunavaaa

tU9ls war Dode".

*§ 5.10a) asqdqaazgu ESIA 0993 "mtucﬁmc&’aégmjaummﬁomzm?mmu gRuu

nefuddyooasutar F96u lngamaasuy”.

§5.2 wﬂnéoudﬂggz‘}l’n;]aéagﬁegﬁéauéou"(uasuoumumgLl;c:m, naudoddsBdoay
Bonaulagnay. Tuesues "wﬂmiawfh’n;]aéag" FodtdBnriadogagSory, Huiiascagon
dagmiey wansdoudgnaovneudosrgaSuitdSuBunefivaar cegnuInaULage)i
njoésgeegé’o"lmﬁsaﬁu.

§5.8 asqdﬂg%tﬁgdﬂqnam"ﬁnn Inoaed0du waz Sugaey JFoRlunaudnganad wazdy
"qné”méﬁ‘cﬁé“uéa’umﬁu (HRNned).

ES—17


1

ES—17


Sustainable Hydropower Master Plan for the Xe Kong Basin

*§5.1a) 4aw§5.14 azysadiunatagnautudatadniily astoSunaufionovdivilieSudesiu
o9ansLVzdSudy2o9unatagnaudgnaotoSunauentugagwuaedy (Muasnoauan Juoa

Yagnaud lusuneuzegnaudionzualondy, asufigduaatagnauiitaEonaungaaoaudy

(9

o waewlo 2dodufinaoani@ala MoU #ifguas AazdinaudniBuaanvetovasdonag).

Nava99 seIunaudionsuawe S99 twdaadn

wasgloPonuastada T 2012, negxogwed9gau wasdues Jooausuiiozeulunaugay

1
@ o [ !

EEIUNIV2992: LNUIWESI9 ({H99uT0IMI0NEVI €09 IUY 299, gofionuaedioria

9
' 2 | 2 '
- (> ° Y

Uonaugagcervg ongaan luasdvengsuia. Sotuzsuounauaag ke VS lanausy

299NS9Fucuasiagnay, 39dcuuSgnaugscnugnauze9do. fydaglotnay, Honuae

090081 tarSuwssaneuya saodiuadgSiinauoagueunaudonag Goiftossiivag2agqu

Ede

Funeulugsuounwesydo tagnaw tudaiadnaou:

|
¥ [N

o gonzuadulugaseglnmegnau "One-Stop Service" ,NE209ELIUNIUEAENIVYAV

Y

o o

Heeddodufinaoauidala (MoU).

o

o mF9nEuioduiinaoani@ala, B90eaey 24 3§, InJofiunegtaoagfu

2
Q o

a9y (898uTTusrnuaneegadgiod,

o 2 YN @

o Jo MOU veudoiidiwolugofiv dadunaudnganoaudutula, E9negta

€

SunauesnJoIn MEM, aouily eoauduidtonagaausadiu, wonefo,

! a

S9uo0a0u, Ndn «asnawl§u 299tagnautwda %]Tngemwz‘}]"iomfig. 21t
00299 MoU §9a000 meacﬁnc’iumzﬁué%gccooéeuanagé’gé‘u (ESIA)
299Y09nauit dsv s,

o 2A9RMNWI9UaLiu MOU, fgzh’mmsm %muﬁomyjﬂwn;]aﬁumnﬁﬂﬁoasu520

(SR) tar Soutanausa9dy (TOR) SadunaudsSuBunsfiudaudcooasy tay

9. c%’aiu‘c2:’)’6};‘0’0@&’02;1%6&zﬂzﬂﬂcﬂnasua‘umw ESIA aoulnaudsSuGunshiv

N99390FIEL tarS9cooasuRennduiutd LC&EU‘)OC’]BQW‘WUEﬁ@gﬂtﬁ@ﬂ@bﬂgﬁv.

ESIA oealusunavguesy tasbonandguooasy uaxd9du (ESMMP).

ES—18


1

ES—18


Sustainable Hydropower Master Plan for the Xe Kong Basin

(Jo ESIA waez FS toSuerniolos nga «as nwy, glionsun 390905898

eneguednagnaudionzuatagnau (PDA). ﬁcwwaaﬂuggmﬁn 2990NzUI YUY

1 |
(% o

290 29tagnauiigacnd mmomcﬁumummumaﬁwmuc‘ju gy GEninduidio

o e

Bu:9jn9gaunz9 e (G2¢Ja9g:naugagnzndufiunag), gaFudusagadsnauiosd

Dnavkg9guaniiudugsasusenauiiconas.

o !

o fofnagmiitosusan PDA wuuSuiiu 1) naunaweeYIna9n ALEEIUNILU
EREUE LHUILWEN))IL njoﬁumu%nmmmmi’m‘w‘t5mﬂ36ﬂiucﬁnﬁn§:uagm

Mg 2) nawerylozey nwu Njoiu naudeudnzastdda (Maxuuiagnay

Baudiunazastudatifzey O8F0twdaan0), 3) naweeydn 2e9foute

0 D oy

N99(307=80, AouigRafiastegrreln ISFotudaao wax 4) nau

]

Sodulatos Sonevau w9 VYU 299 299tagnauiis: wmdseonogiiu

|
(%) o e

velouaenaudonzua tuda suuSuds cuuSuds (2edud9SVH 12 J9noy

1
o

2015). tfiggaglonoan, Monwae Huelovaeludeqdudadtarialntoon wuy

LY AT

wangouloszdugiSonaudoduladonae nd coediilo. Tuwanueddodods

« o

908naudioguladasgniaunjorivliagnautudaiitosuesysan PDA U
F9eetoSuetovaadonag.
o luzo9tavsoanzey PDA, glioneurveazaguoadiuda (PPA) 89

YznevJaanJuguoanaustadaluasaaiiriadots (Raa9).

o PPA lunzusarusuiicuuey fisadudieSudeiunauionaugduzes

2
')

Tagnau gazeqovzdanoaudadulunauEolnnauSyRuiaouniuagSu. &

1
AN - A,

GnDgdgnaofiiugonaufusgasutagnav.

o

Tmc'ﬁgqm gdionsualagnaugauan semdefugagadenan (CA) 390 Neg09wIUNIU
carnaudyfiu (MPI). waeld CA, Sndlonrzuaar Hgag, Wudagey wavdadugau
wedygautadagadnlutass oaniitdSusarmnay, §jmmoﬁmeﬁgctcﬁ 25-40 O
wou SaaraawInna0g wae/f wad nUS0nETTRL ST S, cﬁsmﬁoeﬁgéﬁ
Jenay, (Seutudasefntionlridonsuan wg sUU 299 (Negagwed999y avd)

£s) Weduiiaeey wasdalugaudiy.

ES—19


1

ES—19


Sustainable Hydropower Master Plan for the Xe Kong Basin

woelouetuuaadinao, tegtoEoniudefuBunsfugedy (CIA) S9duiagnaunagslugay

2 |

(> Q S

via B9llagnavweNggantudaduggduas ndriadauausedny. naudsBuSunefugesy

| 2
o o o

povUenauinauueudsvwar goGunediud FLWIVEDODUNIYS 0w (e F9auciiatu
, ccdé’gﬁagﬁmndecﬁnfﬁwmﬁuc"’mmummoﬁwmwLﬁwasjiagnﬂuﬁgz?]w%’wj By oty
naualsvaeesuoatagnaudonas. deuiusiu waeldvelvuaudonao, grelioneun uay
Auelovay Svwseanauiayg o tardycoossy te9nedyfBunsiusautouarnons
290. Ta9naulofisndiunsnsy Lé"g‘tgjfﬁﬂmmmwmﬁu Lgaafmmiﬂm:"ﬁmuf}l’c‘i]magzjsé“né)

o

nauSuweuzeguanoufoadGunzfiugau toudynag.

@a%u%eoaagﬁuuﬁSJUﬂsmq]oﬁummﬁomamzugé“ﬂf]w‘t Wl cuududy

luerusiigjudoanugaul DESIA fydgauaolnasavniulaoaluasduloon Hu
Vrlouny Suwsgmauriaygan tasdiooasy snsegla tagnaudionsuawsagga
Ywda UeBdonaw eriadofigaauludocustanauds8onstovasnaudionzuawedg9au

Yudacuududyluguuan, egaanaa Audonaodtalmaansuiivgase2lnfhunov

| | '
o o «Q

(enegudal. Gogag, Diuiiazragoa AUd9NIDLOT0dUE8T0 Sriadogady:

1. mm")cmaamu&jﬂwmaaso‘cawLamiﬁgmﬁmaeﬁmmw,

Q

2. nwWaasn193ensNuinggag war sxnauil 2991a9nav, oUTT9NgNeniids

Ta9naw,
3. ZU“OSJUZ?]“E5uwsmﬁucm?mmuﬁcéwm,
4. naudaaeBGuneNugeSu

5. naudeDuBunefugaucon, aaudrado luwan 7 209ustovasnaaududydonao,

[
o 0O %

6. naudoguleon "Gunefuna9dudg w00y LarF9ay z?l’mmomﬁnmajg zfﬁygocésau

15" maugriatoluwan 4 gegusluvaadynas.

7. 009uid0ond99, aoawiUyls wasnaudo@usy pu" Hidudunaugaaunaudaciugau

1
(<) o

Tagnautwdadigndn (wan 10) 29089V nuogma §98008F ESIAs (Juenssaudui
Wuguduzeggiionzua.

venUu é’géﬁ“gmoci‘fma'ﬁ?uzja'@ﬁu nzgn §90105nauriadonoaugsonsgfiuue touaenay
HoneuatudaguuSudydagae gy Ltagﬁ“3&")2}1’1Jﬁmwaasgmommny’j’c%’sn‘c22?1’33’°1€1’1J§3’ﬂ50
mumogw%ogma §900 momssmus’fﬂa“)’umuﬁﬂﬁoamu@ué‘?ﬂnﬁommyﬁﬁ;Lc:a”o. veniu

ES—20


1

ES—20


Sustainable Hydropower Master Plan for the Xe Kong Basin

| 2
@ e o

Josveya f90to8uenoadgnauloiiszeenriafovionsnaundifente Wovodyuedido
Ve toU90290SuIyd9Na0. S9Tunaudeddonauueiovaadonas wuudangeugazUounNaL

NIUNDT FIDESGU.

79 ESIA gz ESMMP Juiidla, nes aveenludedudyronasy; nadidutidla ngs s
sansriadosadunaufivnoy wazdudy FueBimolagnau. ECC wuuidudngo 2-5 3
090099910 TU0Y90 12y (0R1209NIVTRL. éﬁﬂﬁ‘omwwodsmﬁwmﬁuLtﬁnazﬁnaaq

(Ba%ucSeutasey ECC.

|
Q

Tuna9gBozed Tagnausauaodnuediso (ogaanGunefivoaudodurasss o0 Ui

o~

guaofinduta, dwanenteto figeoasiiuuelouaunandIEo0AoUEAL KEIUYONERI0

299 1n29. f9da9lotnay, Wwwandeddo nauvedizgotagnaucuunagan. DESIA Jnas

o

Suseg ESIA ﬁm“ﬂwmuasgLﬁsTnyJﬂsm'aﬂqnwwﬂuzsgmnﬁLms.s. PacFuoaGunefuiid

! !
Qo o 2 'R o

swoseuSutaduesnuaning HBsoalnagSeniilBunsfuniesdy, HzavanEoto
tazva9s9n lngdionsua Eﬂ’umomsmwgodsmz‘ﬁunﬁuL*a’au: S99au0sn0ausz0onluNa

ievgasgegua lunausencuuiagnau.

19 ECC ﬁ’w'gcﬁ"aw‘cagﬁﬂﬁu mnesyﬁo?mmn, navAUEnR lunavUedTonaw saua0Gu

Q (3

tunauEola ECC findni@n fidoto Tugagnaudfivzegtagnay. selnauesgfisuses

Ce

5 gaducFazegiagnaulunauenie2dnuey 89c39tos MONRE noufisefnias nd

o)

o

N8N dadoudgriadocuy 90 S gazHisegruy 60 Ju.

naugerysaonaudalgya waelofonvaea wasgvwzeaneuiad 2017

Nonwasia gazdvwssaneutageduduysd 2017 toriadolodndonsuaslueeyean

| |
o o

nautalgda. d9ogoraudisonsznes2lusryuandanaolugogoanlolugzuounaueyyio
naudionevaweaggautudagadn, soveunauSumodudy tanadegsluesyeaonauyaly

Yadgnaoluasnoagsuneouseg PDA «ae nsunauiisaasuagaseg2duaagadzman (CA).

2
[ o Qo

tusyeaoualguavsudonautalzye, Sueilngdionsuaontagnauaeguon@ase iy
wjsddasunandaciugan. luesysaoainorreiifevteszwaslondyiedndes

%ocﬁwusimyoaejc:q'ﬁﬂéﬁﬂé‘wg?nLw'ﬁﬁqjoﬁn.

ES—21


1

ES—21


Sustainable Hydropower Master Plan for the Xe Kong Basin

2
Y

SonzuauEng VU 299 109rk09009089 3 g9 sesunauazdunaudegaugaulucuya

edegruggntdfonnifodurmndofiva way nawsalsta luduoatagnavweSygautude
Lcaz/@‘@“iéﬁﬂchgg. TosJmuUzawé‘uzﬁuﬁué‘gmuéumsgﬁsgﬁufﬁ’nﬁaéeg, nes Jaoaw
%’Ufﬁoa%“ﬂnmwmgmwajuasgs'ﬂf)é’uﬁﬂ WenauGaaarua Lnaaswﬁ’mmmwﬁﬂgum.
3’]‘11]0‘13LL&D%@&U%?’]SUﬁCLCﬂUﬂ’NDUB&ﬁ1J3ﬂlJaasﬁUli’;i (River System Coordination Plan or
RSCP), L§3LL:U‘Zgimuzh’oznaméﬂgguﬁﬂ?zﬁcﬁan?myogv)‘qum gz ga09fdgdauou, Usiwo

2

gae grnauiizegiagnavtude, nautalgyeiidcuuwedggautuda wasdotaauoneio.

2
o

muéesymommﬁﬂ?édﬁ‘tﬁmuawjumunjoﬁudﬂmmaiu, Jadoaiu wazdaezSo

oo9lnaugerydonautaly Jagemgon, Jadegifu wardawelo Namannaudionsua

| 2
o

wedgatudaSBunsfivdsudadzwonaggdinas. nanseendowuulidydtul:

D

o _ o

1. Sadudatitiguasgluasdugan, de9taSunaunauesyiolmaevseTagewa g

290 MwaadEieegnnrua,

2. dadudatitiquassluguidey, degtasunaussyioaan Sonavguasiiducugzan
OaunaugE ey negognedria wasdaly,

'Y

3. dadudatiiquasgluguday, de9taSunauesndo ndinaudnasguzoglouds
mawnaugzd 2e989nwguasgiifurzoy naunaudivdzeswesunne8ria sazdaticzo9.

2
[ JRPCA TR s

riadofudsasunaesyloiiviidat sdadunaudionsuatagnautada guugamanaa

[\VEN

[ |
o

Yagnaudgnaogauan "sa98ude Ineagogoddemozan” war ONlafoGunsfiviisaousgh
S9u00a0u (Fadnoansasdadegfiu 2010, Laona 19, dadooaoosdagzmgon 2015,

uanna 25 ).

ES—22


1

ES—22


Sustainable Hydropower Master Plan for the Xe Kong Basin

4

JeGuiidudulunsufonuas ctazbGnaily oz 29z mb3AnauEnte

e

o 1

(o0 9UeAT0 we3u 0.

I |
U w L% o U/

98Uz Gutinestownteluneufionuay wavsenaduiily dadunavoaguein, nauesryso

'~

tasnIuaovguiagnaudionsuawedggamtuda Wedoduziidouaucudoninoaududs.

guvnfyiidduuaonena sazdoui2lunauradonoauSud2eg tngnautwdatiadn

| 2
[ YY)

edodyusfidovs tvvawnoaududodonas, Jonzuavdegriadoeutie Fusonenay Hiqu
aNgzvre99009uSudY cé‘gmmoﬁﬂé}oamﬁomwﬁmﬁoé’sg2935011::0% Tunauriado
senIui, 2zu90, nauseNKUY, Naudaiugan KT tagNIy HeauaoSulugdases

iWienaungng «ae figawaolnduaseniunoossvdadugdionsua Welnwoni@aFagauan

gunauSofinlanaudnaaasaudututozegtagnay cosaoaunsulsowon@aselifeuts
Tunaiianazua gasesylo. velovay wardosvzdmaudododstidovstovasdonao 0to
vevnuasnuaiise wazlnfAuneglolunauriadouaonenau caz§oute E9aoaudasia’y

donaaSolnzaowangoviiae SooausSuBozoud.

w?sjuwnjoﬁumwzﬁmzanwaé’ggﬂw‘twzﬁﬂLLUU@wé‘g 9 2005 Wunsviilngstigo lunsu

| 2
Q

D¢ @elugafoautibidely 39tadudu wardadinludado O 2015. velovasdgnaoasy

MK

" @ o [+ [+ ! Q. ! Q. *~ o o &S g &b A (¥
E]O‘]UEJUSJ{'JC]‘]UUEOOOU]BEJ‘]CElJiJSf]‘t&J’]‘]UZJ’IQT]RJjCUiJTlBU]UC]‘]iJ&f]CEDORSUU]UEI‘]UﬂﬂﬂelmU

Ty nwguseSosuaiiu FnavegossinzegSyrevioadnse"

ramgnauiiiulsesvounanzsgasdudion tarSosuariiu yaonoavaanenaunauyals
By Lz‘ﬁuamumﬁuﬁg@3aqoﬁswaesupeﬂmug‘ﬁmmﬁé’)mnﬁﬁu%gLcooésué‘wj ?jgé]“é’geﬂogj
cuvgiacuzdanjorivasdiu "naundngjo” Fnavdegruiiduiivsusutd Megeansatagnau
‘cwﬁﬂﬁﬁﬁnzﬁﬂmﬂoUJULLUgmﬁﬁz‘}l‘mgm’ﬂusamemccﬂﬁﬁ 2vnUI0Y98 iy eanaudaaunau

riafoaoandudyuiy: nmrsdnloFyduomnadjuadonanedfiuty?

| |
o

ganeuludounetalud 2015 Weion: "lissiigodindidututa" Jtoga9asdusuaauye

nega0doSuIuGunefiu. naudegffucuuiiuaryoiinegna mumﬁoamum@ocﬁen, NI

9
Juihia@uneiy taznawgn Sy cﬁuqmmamo%mzﬁﬂa. vena Ly L oazyomnsuitagnay

9

2
/s o R

w0SUNIWerYJ0Iw099 "SudesTuon.. Sunehunagdudguooasy waszdgduiioaniosy

ES—23


1

ES—23


Sustainable Hydropower Master Plan for the Xe Kong Basin

o
2 o

saua0fsUagy Lnae/@godsutﬁ". Snuasaoauoatagnauiinlnfodunshuiidgauandes
T fugowento dsauanIefineryso. aaﬂucﬂw‘cu‘cﬁﬁzﬁwﬁLtm'cz“juz‘ﬁmglsﬁz wani 5 299
weuudol szuogludivonlugsusiinauEisuiizegdacay tarssuEoauna9?) 29059090

wyoueuto, lwuaghael ea9suiazegiBeutudmgisSunsfuiidgvaogoueuta.

Lzﬁeéasﬁonguwccaﬁj VY 290 Tnmwﬁﬂﬁozﬁﬂmnccasmomgmncz‘ﬁsﬁaﬂmamu@wéfgaeg
Yognautwdait Sz, won 6 "Zuccwmmﬁoﬁ‘cﬁascmﬁéqﬁmunﬁaﬁu "wed9gautwdacuy
Sudy" "ZiJLLj'e;UéS’nmwmgj293?933161112?%2'09 ﬁsgﬁw@wmzﬁuz‘ﬁg‘iﬂﬁw{ﬁ@o &oruounay
mgmywwﬂuasgcmﬁﬁzﬁ Sngaacduioozegwonida. weugudodyeagS9gaueiaaan
mmﬁuwaﬁggm‘twzﬁﬂﬁﬂﬁnmﬁw, nzvanaudonzuIS Ltaaé"gmwmnc‘g’nmﬁméﬁmmo

goudOnEUILLNy VY 299 TunauSusegBaginnaukatuaonznaugagmuasSy.

eriafonowdudy aosdiilo, waalo uasdla?

(3 [ !

velouae aedoruzla aoswz?aomumoﬁui)’nmﬁumﬁ. NE209WENI9IW VLS IOHN

veunuas liSuBingeunjoiiu navoduxddous tovavaondudy Yosusgmdufiuniiu

2 a2
R o

2w EMUINIWSLY (UI0NA 2). BrLErUENIURETIONYZE EIUINIUIEEnTadg Sut nonego9
wed99au wardus Woldnanstaaoy. wielddogurtanoiududy, SutEunIy tay
velovaeuedggau "sxdaoausuBogeulunaudodyusddoustouaeddag Sur§ofGutos
Ingamaddagindofuduoacs cmugnau caaecczagdﬂgjzh“njoéeg” (§2.2). AudeSuSunshu
GauS9ronasy ward9dy, ngs, "SeoausuBossulunauSudesiuontagnautudatedns
noUFR0n9TudIS0odoun Ul SuBunefiudauss toodey. F9tucuumuosgauloaii
SuBogeunjoi "aoaududy”, wasldaooenay tavSoutelo war Tusunsuloly

sxuauUNIVToNEVIWET U w0 ?

ogvanuannenaui@ialiduyolanagzegue tovavaowdudgaavwedggautuda, uous

Jaugzaefio wosloniudiacegarueriavenauaznoagnEg209ifngagSutosvetouae

§9n99 %ci‘fmmias)gwﬁmezauﬁ%zﬁomzmg}nmuccasmomsmucﬁamuezgffo Too

fEUENIUENIUTUD9.

won2awetI2gue09 NSNNI EALLI0NNILGINID cUUSUSE9(39T08 axveTiaUENIU
AEUWMOI9NE209 OaUNIUE L 299 N2 Lé’gLijué‘gmuz‘h’ﬁamuéﬂmuﬁwﬁaﬂmu{ﬁﬁ{n’gﬁm

njoffudiugadionao.

ES—24


1

ES—24


Sustainable Hydropower Master Plan for the Xe Kong Basin

dnnay wae Seutadonao aoufinialslusesSuney. (1) Tusruado, wwugudogueya
Unauriatonoaududydauss coossulusunsunauoagaeudionsua Sau tudatadnly
asﬁuéﬂgguﬁﬂ Lz‘ij’sagUUsﬁUUﬂomznﬂuccascé“sau‘mg?ﬂi)’ue]o‘w@uﬁgﬁwggLcooéeu. (eI
c“)"f):iﬂa%ﬁﬂﬁoiajmmﬂgg (mmméﬁ, NIULSN KUY LAENIVIBIT0990) z"ﬁ‘tﬁ "Uaooenau”

- W2

0098u9y wasvlugdRudonsun wavsswlzeyylo.

(2) wongawsRaganuueadnoanauriadonoaududyusuneuiisncauiuvesuounau
aayﬁoimmw HugovndgeegeruounaudySuGunefiudgwooasy «aedIdy taw
ngs aouseriadoon lagnauiiszmSruvionaw Fnnavtazuionenay wazfiy

(5outendy lunauseniudydudyconasy.

2zvoUNIugasunauigousouzegungounagiinjoges

Twandebdonaudnnedluveeducuulninaulsousovzegurgaguintavedy wnza0nay

Srovgoulutavedutdsuzeg ESIA §i ESMMP, B99909dumarsa ngs foaensgau

2 ' 1
LY D o

L@snmL?Jné’uﬁwz‘n’L?Jnamué‘a’uxag@zh’omzm, (3909900990 e anaudodyUeddn
velguasnoaududy B9nouasfnunie wom%ﬂécwzﬁmjoﬁumuiim!gmuﬁéouéaueea

wangounagiinjoges luwandty.

|
U

g0 wazdolindyiitosuerysanaan MoU, PDA §i ECC?

niigludunatigaeuigo lunauvodyueiidovs tovaunaudionzua tudacoududd 80 was
Soiitovsvnumelengdonsvatadalos MoU @edaunaningaaoauidututa, oo

Fuganaudonzuatagnay § TudyduSgwonsy (ECC)? enesaunagmdonao 1olaen

! 2
Q ! °

suwalos HSudeifvonlagnauas oSy naudadenaiandd? Juvdadunareiigomwazon

o o o

qeJGudnauriadonoaududy sadudunalagnauiitosu MoU § PDA w0, (8920019
109NV OILEULIFIVNST (8NS9.

|
Q'

waslofonuag LcaaaaUJunﬂwciﬂgf]zﬁnjaéegcﬁwaUUma, gdionzuaiitosu MOU & PDA

tosSunauSuUsuSoiilisogadunaugnganoaudutdto, GunefudEgcooaoy, aoau
FWIONIY0IWNIWVETY tarnaunoogsudu) lugznaviisewarlondy. nanaugngadial
sz1090 Sonzuaudiuoatagnaucuuduidiouaedaoaududy, Tagnaudgnas S8otosy

(3 !

Fuoagadsnay JuBiunauiidinaveegsy. Hygdaglonnas MOUs waz PDAs Dtalmaoaw

ES—25


1

ES—25


Sustainable Hydropower Master Plan for the Xe Kong Basin

%

usuoadonzuauIedio§ulvesydnlagnaudanas. Yagnauiitosu ECC loudgla ESIA

o)

9 (<%

#OUL8Tonauuaonaulnuluuetovaadynaogagify §

o~

dHuensuinavdudueagSnauoady
nefudguonasviidaduiioninasfindndes fyouey vwd5Feutalunautosugueaga
Jemau CA ed96iulmuiialiensulnavde BuSunsfiusedy casBunefivegauton tae

| |
o QB

nawdeBu@u 0iid9ee9i@au, naueenuuy tasnag@enaaunavdaugau. naufineg

MoU & PDA dtoSunaudniSusanigeuianagrdonas.

2
o/

nawduygzzvounauindanduilevodydeBdowem cuJo

{
o 9 ° o 9

Gatitoesiiuauga9iily, ervounaudeadugadunavoagcaunavdionsuawedggautads tay
nauesyinly sUUano guuHuEULIINNIVSS U299 TN R, Tosnaueaouguuagasdiu

UMNE229WETY)W LD &S ccaxmaagé‘wgz‘n’nja. waazdouangeydonzuau luiicsauua

2
(Y

suudangLEnoUsEIU9g KU wuiByyn. G9iy, mnzb’oma:mﬁnﬁo‘é‘ﬂu%uLcuumuﬁ
mauio, YosaﬂomuﬁﬂﬁgcﬁgmﬂgLﬁanﬁﬁﬁQOTwaaﬁuéﬂgguﬁﬂ, gazdudunaunaudeBdo

MnauSuOVEnLTivr JuuaonenauTigas.

Y @ = & @ o o o ! & 2 oy ! =
getu cudocSoutddavafncuududysaveagSutaigneg sxuaglniuoagzuounaus

Q. 9 o

gu0duY9 Tﬁasméegﬁuw?sJUﬂynjonummuoznamwaé’ggw‘cwzﬁmcuué"u 9 (R

) |y 'y ) Clz YY) Q Y [ Qo Q
NonuasSvwssaneulasedoduys. dedodhdsfidouueudio JonsuauseiiovaniEoyn
tunaudianazuasadsauosunsaugeoaniinegnaudnganoauuiuto dau Endn,

(R0NER0 €Ar §9600290 (B99r0UH9 muﬁoﬁw%njoﬁu FENIVA, 281U90, NIWOIN

guy, Nawoacdugau, (2909 Lcaséﬁﬂﬁ‘o%mugocﬁsnéﬁumzﬁu. Fondo@al dneSu

o099 einriafotaluceucudo.

Q o

nsn'«vﬂnmwﬁﬂ\wéiagmuﬁ nowdudogaedy, StinauoagueaucvuaouguIs NGy

Urlneoligasiugaay Sonevau sasduoagdionzua. Jonzuan g 80U 210 Fwglu

vy Heeriadogolagnau fxavansweendnta wielovelovaozey Sonzuan w9 SUU

9

2 |
o ') Ea)

290 n;]aﬁuamus‘im’}g Lz(lﬁeLﬁunﬂwmsﬁmwaé’ggﬂﬁ'ﬁ°m1Jz‘h’1Jci°ﬂafJ. NIV (LIVNDETUIE
ﬁquzsuonmm‘ﬁomam?agmnéewdﬂmgsiawzsagmw%nméngmmodﬁLﬁnmwéauﬁn
5. Saegosurdoulutaszaan ch)ascaa:§O§an‘ﬁﬁﬁguéﬂz‘hwgodauaawéqu'iJsau [N
aaﬂug}jgmﬂgﬁﬂnmwcﬁwfh’njaéagﬁuqnﬁn, Tagmmh’omamiﬁcﬁwé’ummn 3’1‘]1)§L5U283ﬁ3’]

ES—26


1

ES—26


Sustainable Hydropower Master Plan for the Xe Kong Basin

Fomeua. Jonpuan w9 VY 290 Fenaediy "Guasdvzey@euzegfuey” njofifunau

2 |
@ o o ° o [N Y o

donsuaonefiowvududy 299Zvureansulazesduiey WeduaBulslnuoiigigodasy

9

Urgaguar0 Tudigquisqdu uaxluszuado.

nauduygluzevounauoagusy waveeylotagnautdadadnd swaeglnauduyguageas

'Y

Twionwae, Hoasyju tasnaudziidonaggenady. waneesiizlveacuriadadunauiiuys
9y WogauandodyusBdoustovaanaudionsuawsdggautudaguududy v sUUaao

YogagFHugou.

gacueaf 1: Ne2owedYY WIS mmmgwumuéﬂgcé‘su‘cww”ﬂﬁﬂcﬁ‘mwuﬁu

J92edu999SuLia

AUVE EEIUNIVEREVE tovaswed99au Swaazdovaolunaugagseudionzuatwdaluasdv

1 [
[T PR ! o o

290 (B9fonuavoanosiuda). €009 srwacnggaouae/ FuadndonzJud aouldaady
Tonaudonzuatwdalueruadofio Sulunevzey teunautionszvaasdueagSutiadialu Tu

NIWT0099REnIVH, 9Nty KarUE lvvssnaudaBugwtaNU tagnau twaaadn.

serucudose oy londiudgnoavnanasnan lunaudonzuagaunaudionzvaweSggautaue

| 2
o o 'Y

UadnHdudy B9ne9eaalfiySunoud tuy:

2

|
[oX

1. naugagposenauiiiimuasSugaduiaonautadatadn Turgeeg§eutanagoaunase

p_

wavHfivau (S9wuu wldewo, gfinneaao gz tnarlidSnee,

2. gadvunaegenIudl, UsluGunefivesgiSouuar 999iuya (899:JGuns

[
Q 0 o

gagzegla wardaligentzlunegtiv. Suaag Hluyluxdolicady lnrivsenauiiti iGunsdu

Hiodaonzmua.

3. Saduzznauiitidy e Jeiluniusentuufiazgouniuinagegnenoy §asU00EnIU
NOIDUNWULTIFII0.

o% LTl 9

4. riadouetuvasnaudaiugaugaauEaviiSnganoavaasdigeardunau iy uuriaue

26102?1’cthUsTmyo&mn%’nmquéﬂasgﬁLao.

5. aa0ezudugelowedggau tudasantagnavdial.

ES—27


1

ES—27


Sustainable Hydropower Master Plan for the Xe Kong Basin

6. daunauSeazduiin caeBudsinuonagoauiaoneiozeg ingnaudinas HeSuuesiu

onlagnaudgnaoewseSnduds tneaaauonefiogodinaguon.

7. azwingg@enfidiigo, 2909705 UdU M eNTNS9Ruone Sy céwmndwwmmaaw.

tieguneudiail

o

uFouas fwsawrndadunvesyiolagnauenaz tagnauluceueuidoly
aaﬁuéﬂg%’UﬁﬂmﬁuasuawnﬂUTng'fgﬁn, QLINYSVNLU299 MoU, FS, ESIA e CA. Su
weudfignlnialar toSunauganosaoangzoongdaggogyae TosnauEoanaaudganay

iWio F99utuuuloasdiueagSua. wnorzzvounavse waedznaui londgredabug Ty

o

agouz‘n’azqoma%é"n?umuﬁLmas (89qsaouifigoaudsrorria tazoWNIVEGU.

Padonevaneny U 299 dodulalntagnauiitoBudodufinaoauidalecas wazdacby

Qo

naudngaaoudutdta Jugdlu "wewkude”, Razegtagnaudonas fewlifotiaeBana

i 1
(9] Iy

Sunsueey CA losuanzzamnnaug29gy. saduduoatagnauluceugudoRidsiuta

o

sudn

™

9

piinaoauiBala, FonzuIUIEdonIudeyuasiueaiu iDesuBagaseygsniniidnoay
guaouz9Furmgdonsualussuadio Wefnganoaudutdto. nanandngaduasaal
gz 109 ldiuGulunaguonsas tagnaudonao tonauuaanetauasadudy, gioneuadanas

e 0SuoFueagausnauidongaguasdabutagnaw.

gacuzad 2: AuuelovwSuwssaNsuiauEg90 tAEE9E0090 0aUN0HY
Us&ﬁoéﬂLwaﬁﬁﬁwwiymsmjaﬁummwLﬁuc‘b’wmﬁuﬁﬂwﬁggcaoﬁeu ORI,
gREnauavnaaaududY

o

wﬂazﬁomm‘ﬁﬁ;Lca?occnqugziJa‘iﬂﬁumustLﬁuﬁa’ummuélé’)gccaoéeuzmzé’gé‘u LNV

] !
o Q Qo

noau8u9Y). agm'«mcthLw'nm:uUaE%ﬁomuéﬁﬂﬂomgﬁommyﬁ%ﬁiﬁgmﬁo, TousE waL KUY
m?sJUﬂem'Joﬁumwzh’omamwsﬁggw‘twzﬁﬂLLUUE’J“iJéJ“ﬁ] £Rel0uT WAL LUU2LUIUNIY STV
ESIA. aoaunggnaudadunaususeg ESIA a90tud soufindysulstos fHuvsiovay

SuwreMneVNaLE290 KAL) LOOISL:
1. miuﬁcmzao‘wajamsmaao‘cawcaawsg?mmn,

2. nwdaasnagilengaauinggagiagnavtasssnauid, oudignagSenidiiagnay,

ES—28


1

ES—28


Sustainable Hydropower Master Plan for the Xe Kong Basin

3. Josjuaanduoatagnauiicsauun,
4 naudaaeunshuge Sy
5. naudeSuSunsfugautou.

nevifiaveenludyBudgwoodey, Auueiovas Svwrameurtlrg 0 (arSIo0ssy aoU
genautogdaggorauon "GunefivnagSubE9nonasutardoduaauandegmtd wax/d
Qmﬁew‘cﬁ" YoeYognau oaunausencuy arsemd. deusuiy Buuslovae
SUWEYIMNDUNIEL90 czaz%gctooaﬁsu pouradoon ESIA Higndoazdsugasunaunoosou
EREFEE090WR T mnwﬂmiomiﬂgjz"ﬁnjaéag, groSuGunefivaantanay, uay
Jvoaduioly Weliizeonsyfudosatursanaudodyus8dos tuuauoatngnavweS99au
Yadasiadn®, Lé’gaaﬁqdﬂ Yognavwed9gautadatadnaout dsunaudionsuadudiunauses
“aoaudoiy, TU9gls Lcaammﬁocc‘ﬁyéugn". Towaouuao, nwdsliiousteuasnyofiunay
Fomevawed9gautadacuududsdsadutegShonuaslny, zuptccﬁﬁagdaﬁﬁomuﬁommmh“
Deuao.

gauuzlall 3: Juyy naulzousouzegurgadulvzruounauesyin
iJ“octwﬁﬂmu'%“oggwsé’)ﬁow?amsm;]aﬁummh’omamwgé’ggw‘cwﬂﬂctuué’uﬁg,ﬁoazUJu
njoﬁumndacﬁuﬁnmﬁué%gccaoéeuzcaaéfgﬁu ccaeﬁoaequnﬁaﬁumndaLﬁne"s‘w

S =~ & ~ 2 o o~ > <) @ o ! ! &S ! > a !
s‘?)ﬂELOO&&UTULUS?C’)'.U\EOﬂ‘]UO?ZﬂUfﬂ‘]DUﬂ&‘]U]‘]&J’]UZUﬂﬂ%@lm‘]f]‘jm:’l]028f] ERENAVIIOU

2 |
w

souzegurzadulugruounauesyiolagnautudatadn. Jeidviiwangounaggiinjozegin

o o

tiaoauguls tounBunsfivoau §9uo0asy ward9dy, seunuguasgtaxfionauy by

o

VE9 o0 UEAET9A, mmmsmuygoc&sm%mzﬁu Gz LIUNIWINOI8TOFL.

ggaduiinaudnganadnsuiiaeSnaudogulafigadiug casSudnaudnsanadlugognay

200-

2 1

P9 EREcacTugau. nﬂuﬁéawéauasjUaaﬂﬁwﬂs°aaswznmycnaaUa%ozﬁ@umz‘ﬁ:ﬁmma

2
(=) o

naudnganadlugogSuduzegiagnau wae Sud VR0 TaINIL. Sunsuiigaeuaz iy

2
o

Us:?mym(h’g’)mcnu Suneunaudnsanadlotogigaan ESIA war ESMMP ludegdutasa
Zofu tazneu® ECC waz SESO woSunaues 0. uSuneud nes wasUndonsua
aou JonegUzgudnganadsanaarue § InsanaSawdunusoui ﬁwju&“tﬁ%’uc‘a’wmﬁu
(PAPS) Ltaawﬂnéawdﬂgjz"ﬁnjoéag czﬁeaaguﬁunﬂwguﬂu% ESIA taz ESMMP, s
MoUaInIlKRE (Fiuriaaa8o iy, muﬁsiouéouﬁ%ﬁtﬁ‘mjas?maoyjﬂw‘ﬁ@m 19 ESIA denoul

Qo @ A\ Yo o ° ! o o o
T]‘]UUBCUUC‘JUU]‘];‘]LEOST] C’]‘]UU]\ZOI]NUSUU]U‘IEJEOSJUOLEDEU‘]DJOJ’WUJ’]‘]D’QOE’@U%E’]U01]85?EJUGIQJ

ES—29


1

ES—29


Sustainable Hydropower Master Plan for the Xe Kong Basin

naudionzua twdatadncuududy. naudsddonaudnnedluiiaauuagounas caonauigou
sou2e9Urgaduireliave@uilialy wazdasuilugoyfitasuGunagaau ESIA §i ESMMP
529, (299900999929 N2 é’gﬁdmsmmumggé’gﬁﬂocﬁué’ué’mﬁcﬁuamui)’ueegé

Honeua, B9dg90n99iuaacuzlaluue tuvaunoaududy, Bganouaednauente.

Uz Gndadugadunaunenjucaunaunaudnganadivwangounagiinjogegensu b

« 299¢9FHugaunaudngamad/naulsovsongeguegady (Hugaudin)

Q/ (< LA >

- 9999gSwoLaowRz0on §i FonaufinSuSuse waraauNWSIVOLADWREOIT)

Wenfugaugin.

|
D Q

« fozoudiinay fiogluazEniniiaslglucaunaudnganas. wmaiaauﬁnjoé’sgfﬁ

gonca9iu 290128095 ward@ninfconaagiu.

. 5ﬂ3ﬁu‘mczi’s?v?wﬂnéouciﬁggz}%jaéegsmmo Sogagoeaciiy nSaoauriosluses
(Bac39 tavsemSSHinavaite Tuozme0d99u830g9tagnau. W0 Lazln
donsuanonlziuin nausegyn ensuzrnuegdifunoaSu/sarmd 299
WANFOUL119711j0299 (zgnjwﬂmiam(ﬁn;]aésg, JEUuRE o EOSITudreaSuR oSy

Gunzny) ccaaaauzgngﬁﬂu2agamué°wé“g, D9z Wz anudNoaeToFuy.

gaguzla 4: 997U INnauaEduFuRuiionauoagLesunaudionsuawES 99U twd

goududolu sUUaID

geIu U0V sUguUSIFUNauoag geunaudioneuacSout waaadn wvududyiizananduys

2
° o ! e/ o

todu8n dadueagSutaieney waszpnwaidy e19SuLaSuly aUUano war luea9sy

Yacutiazeg. naudacfunaunauceucudodinas [:0998 neg09 wed999n wardus waw

negoySvwssaneurialegI0 wardgrooasy tnegllovaniEgynlomaesy Tunay

ES—30


1

ES—30


Sustainable Hydropower Master Plan for the Xe Kong Basin

|
(3

waEdy, NIWeeNEUUIaINIy Lasradovs tevasnaudaiugaulagnau

p_

R
donesuaBoutudadugl By cazssnlugsnyunaudngaoay
DS 8ulueruado

suududy. lueedo

NnavogEnaU
N

@ndn Wesagtagnaufifnasswa wardriSuGunefivnagdausconseutard9dy, dou

NIVOOUUUIIRETUIINNEZ0I199719N90. SaFuTuoanego9d9naosia

2907e0295nuS9Ruegagmogyas tuoaudEnin.
NIVAIONIVD FULEIUNI EReLe LoUI8Led999l, Neg09Wed999y €asdus = Eonay

F9uggFaugasunaulgsHinaulny

Siaazaaudindniidadiu TunwsaguancudoasdvengSua devatdgnaudionzua
wed9ggautwdalussuado wazdodgUeiTovstovauaowdudy IosUanszaand3Hinaunag

TuTulnnagnauc§u

oaunau§ucluutyiosan &9

1
o

UYﬁﬂULmU§ULcuvzﬁtnﬁnsn@ﬂndewé‘n cfﬂensonenﬁosan

£§9nau099 geIunaueIs S0 tadasadncuududy

[N

enadusryaniavzgan (NHI)

Tunaueusyauinnauasduiiu Weqod
ﬁuéﬂﬂé’uﬁﬂwp'gmwﬁgmo. Sz‘ﬁmméﬁﬁflﬁg,mLadnéﬂgnsgzﬁumgnguz‘ﬁ%c%uénﬁoynﬂn

OINYRLNTUINYUVNRIL)SINIU Bu: tognaunaunenjuluiagnay e

Ce

DIRIRE]

AL
=OUR RE]
(Be-Ua8lin 299nzuanaudionzuagag (ADB) «ar vannaudsduGugegiagnay (e

TagnaudgnaotianSuneuzesnauseyIo.
Sn3Hinaundy TwnauduSuRugaSunavoagcesunaudionsuaweSygautwda cuuSud g

nauUUNIudsiuGuiutagnau cﬁwéonmﬁjaegasuaumwuww (@onausnganaau
ALt NNauasduRindgnaone toSunauguaey
fatu. Snsunsuniyi

D

©
20
=

VLU S U IURR IO Sentd. S9Faaunmu
980900 Loy c?aﬁéz‘ﬁwﬁ"gn'ﬂaﬁﬂé’ugou%mfﬁ TuBngagBuuac
Ruiaeanalsd

Suneu Sauga

ve9taiu@ulsguneueegeogFusagausnay wuy navdzfui§y
Oty

g99n99fuidegdu 89oaosauaotiaualsidlienauoagwesucudolu
Dnado.

NIV LEIUNIEIE S 0wed99au L wdaadnfigauaoSudt ogagd
$l2luuemousady, ey

é’gmmocﬁu&ﬁzﬁwy‘c5§mﬁ‘8§~u§o§nmsumuu%n Sogay

KUz 0 é"wj. zrmf]Li‘a‘an%"ucnﬁumuﬁﬂﬁo"iv?ﬁéﬂﬁﬂwJué’uwayﬂnan 1309803 GunsHiv
Lﬁwéaumﬁgasjﬁwmg‘iwzmw. ﬁ‘ssmci‘jmcma'f]zéﬁﬁsjmuéﬁﬁumuLzﬁucﬁucﬁ’ﬂunsgz’fmmg
cesuweSygautade TwuRaedRtagnay ejww“ﬁﬁz?oﬁuﬁnmmucéﬁ%z"ﬁﬁej gz 182zuounay

ES—31


1

ES—31


Sustainable Hydropower Master Plan for the Xe Kong Basin

[}

Usaguzﬁ]’éummtégé“u. Sn@odag, waeloduuagademanzey Yagnausadiu 1l (900 MW)
TuguUana, Soneuaua2toSunwanna29:dy 30% 299399Sua0L LgaséﬂzﬁﬂnJUﬂﬂUTé
Svwroansy (89 30% 283@%‘(6@05’1%:1&550%wﬂﬂﬁﬂcﬁu 2. éﬂufﬂUJunﬂuﬁﬂTé

Svwreanaudonaosaoivaantagnauloy taslsBalunavongsausasy nutagnaulow
e gudo LcasUamsugialJLéﬁ%ﬁmzﬁﬂdﬂgj@’sﬁ’?uq’l ByousuGunzfiuoaud9diucas

U

g9uo0a9u. usneINTU, Srinivasan (2013) sxwdon "Husovniyzegdadufinaoay

o

2ala figuwaarnonggiionzuacasdonzua, fuzesdonsvauernvwdy Sofififivlu

o

Ta9nau. SoRd9naosavangasioluoardoniuu "ua 4).

dacvzda 5: JuN0YIWIYERESVOUNIWULYUIMNIREVE (Y mmuwmwuccégé’w

Qunaudodgueddo e sudo

serucudogadunaudonsuawedggautudacuududylusagSutiaeney woudyadSo T
UU 292 B9uSHinay i Soneuaveng sUU 299 gaua0ls HievsiSy wazSonBanag

Rennavdionzuaweaggautudaney 2xwwdnagy ngdionzuaenzdy (Fgdonzua

D e

BiAgolu

k]

gan9azurEBu EDL § EDL-Gen). la9naunagiii donzuay divoadunagdeni
09U Renaudl, nawsenwuy wasnawUsiidogan Fstofinesylolngdonsuatudawasln

nwdeyuganaasue naunaliomas Z9A795 (JUWOWWENI)W GREWSU299

2

Jonzuaneng VU 219, Youlgzzvounaudzyy fiquasglos Jonsuav.

{
o

Gotitoasyluwandt 7 2e9uwnendo, § 5 Yagnautifioatovaonenauiilooaududa

1
| Qa

srddluwand 6 flnavdnsaaoaudutidto waslododufinaoauiBala § PDA §

[}
U U
o0 <

ta0 Jodufineoani@ala MOU uax PDA nfoiiusoln giifiaey lunaudionsualagnay

2 '
o «Q Q2L o/ (<3

fadduBivnauiidfnavceggy luhaedfisonzuavans Heniagniudalsadunaunsag

|
o °

owiiceueudosuzda. G9tuzruounaudsyuiiosfivaszagqguiiaedguaatalgsivuiagnay

&
.

1Sh-

Q. (% v @

tobuag2dgtanjorivasaudututalunautalgnaudeguiibnavuzgSudiedodeningfiv

1 1 as |
% g Qo

ga3uP99tagnwisonsvInt0dentsd SHnauiicuetaluGtdtotveacuotu KocUUNa
fodengdionsvadbedaunaudngaaoanduidio Toonausndenvsannavdzyueuy

k2950, nagdoneuaiiugauaogzaogaoauiututozegtagnaueasto vaonenwaowdy

ES—32


1

ES—32


Sustainable Hydropower Master Plan for the Xe Kong Basin

{
o %

9, aonsuadinaoaziSodagzaodolunausugusadadenay e naungag, WuRazey

U

gazoacduingnaulutassoagegnaugadsmnan.

°

[ Clu. ! @ ) 'y
SENIWUREYINNIVEZI0 (NHI) caaowgmmoﬁuzﬁnommy EE&B&BUJUﬂﬂUTDﬂ‘]U’QOU]‘]

o N @

cﬁ%mewmﬁﬁmnuégé& SavunaudenindyFundonzuacioda Bl agnauiitoriado

Wukeueudo By dunulagnautifaoawdudy covnauifuyszzvounausesZuneuiita

s

oeiiuag lumua 299 Jwannaudadyu8da HaosauanEatodyhtud:

1
! o [9)

Tuoaafine2ogweay9ueaedns Jeovedyiiascafunaudnganaaudutdio saav

Q

')

Ta9nauiitorato o luseusudo, negogdnaansauanSoduansaudulazegindgfiv eau

I
o o (X%

28UUNWUNI0K9NW0LTNNEd tasdoufuTun8adyTndyRv/indonzuafifsnna
B, ccmwﬁw“ﬁzﬁégnﬁuﬁouémgnnjoﬁuéﬁﬂﬂoéﬂﬁuiajmufﬁ‘cﬁccﬁgmw, NE2929
wed9990 wardus wlngi@asouvzyvarwibarvazejoaaudinin sadvlagnay o

o o o

seongyfuriadolucaucudo Tuag2e9iidy, nauesntuy tar navyagau. WIIBY

Yagnausedugsvand lovdaegsewdacna. §9tiaetaSulosaanSunsunaudeyniifnay
£295U DguuFusagasnauiiazgagiagnay sooaudodufinaoauBala MoU feodaclu
naudngaaoaudutdiodagduyy 9axfiunoaasduaorunduidio nd nausaaoonsey

HaednauSiaar gadunaugaguerucudo.

|
o [o

Fyrannaudelu gasdosadunaudusewd, negogwed999u tasds %mamqﬁu@@q
s'oumtuUasg‘nﬁ‘t63’031611)%51161“0@9@0 56111&%;)58J0293?@3:1611J sriafonag0auEnin
tazguuzwaviitoriado o luarindocas Feutaluibesfuenssiindoun Wegamnduaey

nIuEaEIl (nego9naugu 2004, Uaona 11).

naude Bunaudeyueuudels Gentanagaaudindn war aowgwan wazasangaEoly

fesauna. va9é sewkulodadvueagSulauagegerndensullagnauBeutudanundy K5

aowdutUtaday, Haetodudelngagozo namanaadaunaucuviiinavdeganduiiv.

2
o

Toufioty, naudsdidogautuudsgamuduiivenuseEotodiigotosFaze)notasguzney
nauqjo. Gy, WNaelidonao, nvgoguwedggan wazdus sr0vedodulatiaedondae
sz 090090899 KasgwaniiastialgdiinaudonsuaiiSnavdesauduiu. Judasd

fdInauneunuesfiuniudeyu, NegoIwea9II £RedEs wHUNOUNIWOSNLVY (L2719

Tooaudindn wazdiofulavaszBonauduyglogneunaudeyuéiviow.

ES—33


1

ES—33


Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

THE CURRENT LEGAL AND INSTITUTIONAL FRAMEWORK FOR HYDROPOWER
PLANNING, APPROVAL AND REGULATION IN LAo PDR

Background

The Master Plan sets forth a scenario for hydropower development in the Xe Kong basin in
which hydropower facilities are sited, designed and operated to maintain the natural functions
of the Xe Kong River that sustain its exceptional fishery productivity. The Master Plan also
provides a functional definition of “sustainable hydropower” that can guide future planning for
the entire nation. This work is necessary because the current proposals for hydropower
development in the Xe Kong basin clearly do not qualify as environmentally “sustainable” under
any meaningful definition of that term in that they are unnecessarily damaging to fishery
resources in Lao as well as posing large transboundary risks to the downstream fishery in
Cambodia and Vietnam.

In undertaking this work, the Natural Heritage Institute (NHI) was also requested by the
Ministry of Energy and Mines (MEM) to include a “road map” or “instruction manual” for each
relevant department of the government on how to implement such a basin-wide approach to
hydropower development in a manner that complies with the Decree on Sustainable
Hydropower Development. Such an “implementation plan” is needed because the Master Plan
calls for a quite significant change in the way hydropower development planning and approvals
are currently conducted by these departments. Today, the development schemes are initiated
by outside investors, often with some equity participation by Electricité du Laos (EDL), while
the relevant departments of the government play an oversight role that is largely reactive. In
applying for a Memorandum of Understanding to conduct a feasibility study of a project, the
developers select a proposed location, design and operation. If that proposal proves to be
feasible both technically and financially, the project moves through the approval pipeline to an
eventual concession agreement. The details of this current process are summarized in the
section below. In sum, development occurs in an ad hoc manner initiated by the developers
rather than in a coherent fashion orchestrated by the Government of Lao to assure the best
sites, designs and operations are pursued.

Under the master plan approach, the Government of Lao PDR takes the initiative to survey and
assess potential hydropower sites in a river basin to determine the locations that would best
satisfy sustainability principles and standards. For the sites identified, it would then prescribe
designs and operations to maintain sediment flows, afford fish passage, and otherwise mitigate
effects on natural and social resources. To make these determinations, the GoL would conduct a
programmatic-level environmental and social assessment, the core of which is comparison of
alternative sites, designs and operation and their social and environmental costs and benefits,
as exemplified in the proposed Master Plan for the Xe Kong Basin. This review is at a
reconnaissance level of analysis that aims to identify the projects that seem most likely to meet
sustainability criteria (environmental, technical and financial) for purposes of inviting further
and more definitive studies by interested developers in a full-fledged feasibility study and
project-specific environmental and social impact assessment, just as is done under current
practice.

Section 12—1
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In sum, the current process would be revised in three ways:

iy

2)

3)

The Ministry of Energy and Mines and the Ministry of Natural Resources and
Environment would identify potential hydropower projects that satisfy
sustainability principles and criteria by conducting and comparing site suitability
surveys and environmental and social impact assessments at a pre-feasibility or
reconnaissance level of analysis, as illustrated by the Master Plan for the Xe Kong
Basin.

The Ministry of Planning and Investment would offer to prospective developers on a
competitive basis the opportunity to enter into a Memorandum of Understanding to
conduct a technical and financial feasibility study, under the processes currently
used, and to conduct an environmental and social impact assessment.

Before issuing Environmental Compliance Certificates, MoNRE would assure that the
ESIAs fully comply with the new requirements prescribed in the Policy on
Sustainable Hydropower Development and its implementing guidelines with respect
to scope and content. These new requirements are as follows:

= an analysis of alternatives for project structure and locations, including a no-
project alternative,

» cumulative impact analysis (see discussion below at page 17),
* ameaningful assessment of transboundary impacts,
= lessons learned from previous projects,

» arisk analysis over the entire life span of the project,

Furthermore, before issuing an Environmental Compliance Certificate, MoNRE
would:
* make a determination whether all “potential negative impacts on the
environment and social system can be prevented and/or mitigated,

* require assurance from the developer that it has made the ESIA availably to
the public upon request in compliance with the instruction that hydropower
development is to be conducted with openness, transparency and
information disclosure.

Overview of the Current Process

This Section outlines how hydropower development is planned, approved, regulated and

monitored under existing decrees, laws, regulations, policies, guidelines, standard forms of

agreement and institutional practices in Lao PDR, including, among others, the following

sources of law and guidance:
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Policy Guidelines for the implementation of the Policy on Sustainable Hydropower in
Lao PDR

Environmental Protection Law.

Decree on Environment Impact Assessment and its technical guidelines,

Ministerial Instructions on the Process of Environmental and Social Impact Assessment
of the Investment Projects and Activities, 2013

Law on water resources,

Pending Electricity Law

Decree on Protection Forest

Decree on Compensation and Resettlement of People affected by Development Projects,
2016.

Investment Law 2016

Standard form Memoranda of Understanding issued by the Ministry of Planning and
Investment for hydropower feasibility studies,

Standard form Project Development Agreements,

Standard form Concession Agreements

Standard form Power Purchase Agreements with EDL

Standard form ESIA (Environmental and Social Impact Assessment) Compliance
Certificates

Likely standard form Water Impoundment Permits

Because the main purpose of this Implementation Section is to chart a course for

implementation of the Master Plan in conformance with the relatively new Policy on Sustainable
Hydropower Development, it will be useful to first outline the salient features of that Policy and
then describe how the process for hydropower planning, approval and regulation works—or

more, precisely, should work—with the requirements of that policy factored in.

Key requirements of the Policy on Sustainable Hydropower Development

§5.1a) The Government agencies are to ensure that potential negative impacts on the
environment and social system are prevented or mitigated.

§5.3b) Project developers shall prevent and mitigate any potential risks to the natural
resources and the environment in the design, construction and operation stages.

§5.7 All hydropower projects shall undertake a comprehensive Environmental and
Social Impact Assessment. For any project with large transboundary impacts, the EIA
shall include a cumulative and transboundary impact assessment.

§5.7 The environmental and social impact assessments will “include a risk assessment
over the entire life-span of the [the] project, an analysis of alternatives for project
structure and locations, including the no-project alternative, lessons learnt from
previous projects, and cumulative impacts analysis at the basin and/or sub-basin levels.
[The requirement for assessment of alternative sites and designs of hydropower
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projects is particularly relevant to this Master Plan, which is essentially just that: an
assessment of sustainable alternatives to proposed projects.]

§5.7b The Department of Natural Resources and Environmental Policy of MoNRE is
charged with the responsibility for “ensuring that hydropower projects are fully in
compliance with the [regulations on environmental and social impact assessment]. [Yet,
notably, neither the Policy Guidelines nor the ESIA regulations specify which agency of
the Government of Lao PDR is responsible for the determination whether a proposed
project is environmentally or socially “sustainable”, the process for making that
determination, or the substantive standard that is to be applied. This is the greatest
major omission of the Lao Policy.]

§5.11 Natural conserved habitat losses due to hydropower development projects shall
be avoided and mitigated as much as possible.!

§5.1a) Use of water for ecological maintenance is recognized as a legitimate water
right.

§5.1a) Multiple hydropower projects on a single river are to be developed in an
integrated manner.

§5.1a) All costs associated with environmental and social impact avoidance, mitigation,
compensation or restoration are to be treated as project expenses to be borne by the
project developer.

§5. b and §5.2b assigns to the Ministry of Energy and Mines, and specifically the
Department of Energy Policy and Planning (DEPP) the lead role for implementation of
the policy in close consultation with the other responsible agencies of the Government
of Lao PDR. Responsible agencies are to develop detailed procedures, technical
guidelines, supporting decrees/regulations, and/or institutional capacity building.

§5.1a) The GoL will ensure integrity, accountability, and transparency of hydropower
projects through compliance monitoring, reporting and information disclosure.

§5.10 provides that “All hydropower development project shall be undertaken on the
basis of transparency and openness.”

! §5.11 “Natural conserved habitat area losses due to hydropower development projects shall be avoided and
mitigated as much as possible. Where avoidance is not possible, it must be compensated and restored by the
project developers as well as provide funding to help manage and effectively conserve the watershed area as
well as nearby watersheds and other important conservation areas. [The developer m]ust also develop a
sustainable biodiversity management plan, consider compensation or help mitigate the impact on the local
natural resource base”.
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e §5.10a) notes that the ESIA regulations require “public disclosure of information related
to the project development and their social and environmental impacts. [Notably,
however, this injunction has not (yet) been applied to public access to environmental
and social impact assessments which are still regarded by the MoNRE as the property of
the developers (who do, indeed, pay for their preparation as required by §5.7 of the
Guidelines).]2

e §5.2 Stakeholders are to be included in the process of planning, implementation and
monitoring of projects. While the “stakeholders” are not defined explicitly, the term
apparently includes at least the local affected peoples and government officials. §5.8
makes clear that persons subject to displacement and relocation have a right to
consultation and as “project-affected persons (PAPs).

e §5.1a) and §5.14 Existing hydropower projects will be reviewed to ensure that
unsustainable aspects are adequately addressed (i.e., projects at any stage of
development, including those for which feasibility studies have been conducted under
existing MOUs are not exempt from the policy).

Hydropower development planning

Under the Electricity Law of 2012, the MEM is responsible for developing the official
governmental plans for the power sector (Article 10) in coordination with the relevant
departments of various ministries including Planning and Investment, Natural Resources and
Environment, National Defense, Public Security, Finance, and local authorities (Article 63).
According to Article 6 of the Law on the Government of Lao PDR (2003), the “government” that
approves such plans consists of the Prime Minister, Deputy Prime Ministers, Ministers and
Chiefs of relevant Committees with equal status to MEM.

The Electricity Law calls for development strategies and plans in the short, medium and long-
terms, but does not mandate the preparation of such plans at the river basin scale. Thus, the
government does not provide a comprehensive river basin development plan (Article 10) that
the individual hydropower projects are required to fit within, although the new Water
Resources Law may change that (see discussion at page 24). Rather, the planning process for
individual projects is left to the initiative of the developers rather than these government
agencies. The Electricity Law (2012) does set out the steps for the developers to follow
submitting their own plans in terms of data collection and guidance on design, construction,
installation, generation, transmission, distribution, and provision of export-import and services
(Article 9).

The new Policy on Sustainable Hydropower Development in Lao PDR (PSHD 2015), requires
that, to achieve social, economic and environmental sustainability, electricity planning is to be
undertaken in collaboration with relevant stakeholders in the management, utilization of water
and water resources for “optimal benefits” (Section 5.2, paragraph 1). The term “stakeholders”

2 §5.7a) notes that the regulations of MoNRE require public participation during the preparation of the
environmental and social impact assessments as well as disclosure of “public information”. No definition of
that term is provided, however.
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is not defined in this Policy, but usually stakeholders include relevant government departments
at the national and local levels and the affected local people. Requirements for stakeholder
participation (including project affected people) are found in the Policy Guidelines (Section 3,
Page 3), but it is not clear how meaningful and high-quality participation is to be ensured. The
term “optimal benefits” is also not defined and there is no standard or process to ascertain the
optimal benefits.

Process and standards/criteria for approval of a hydropower project

The steps in the approval process include obtaining a Memorandum of Understanding (MOU), a
Project Development Agreement (PDA), and, finally, a Concession Agreement (CA) (Electricity
Law 2012, Article 29). Figure 12-1 shows these steps. These steps are required for build-
operate-transfer (BOT) projects and for build-own-operate (BOO) projects. The Department of
Energy Business (DEB) of MEM is the focal agency for the management of the process of
independent power producer (IPP) (Policy Guidelines for the Implementation of the Policy on
Sustainable Hydropower in Lao PDR, 2015).
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Figure 12-1. Hydropower Development Process. Source: Policy Guidelines on the implementation of the Policy on
Sustainable Hydropower Development in Lao PDR 2016, Law on the Promotion of Investment (2016), Environmental
Protection Law (2013), Law on Water and Water Resources (2017).
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MOU stage

A prospective developer obtains a MOU from the Ministry of Planning and Investment. The
MOU confers an exclusive right to conduct a feasibility study including social, economic,
environmental, technical and financial feasibility aspects of a hydropower scheme at a specified
site (Electricity Law 2012, Article 3). The terms of the MOU also require an environmental and
social impact assessment (ESIA) of the proposed project.

Application process

According to the Law on Investment Promotion (2016), Article 45, a party wishing to
operate a business, including a hydropower project, submits an application for a Memorandum
of Understanding (MOU) with supporting documents to the “one-stop service” office at the
Ministry of Planning and Investment (MPI) at the national level for large scale projects (more
than 15 MW) and at the Department of Planning and Investment (DPI) local level for smaller
projects (less than 15 MW). Figure 12-2 shows MOU Steps. The application for a MOU for a
hydropower project requires that preliminary data be collected. Permission to do so must be
sought from the Department of Energy Policy and Planning (DEPP) under the Ministry of Mines
and Energy (MEM) for projects larger than 15 MW (large projects), and Provincial Department
of Energy and Mines (PDEM) for projects less than 15 MW.

The required documents for submitting an MOU application are as follows (One-Stop Service
Guidebook, Page 23-24):

1. Application for electricity investment in hard copy.
2. Brief project proposal, certified by the CEO of the applicant.

3. Biography and experience of the company, including license or business registration
certificate.

4. General business agreement (in case of two companies or more).

5. Power of attorney for the representative of stockholders or company, in case the
person filing the application is not at the CEO.

6. Map indicating the project location.

7. Documentation of the technical aspects of the projects.

8. Documentation on the preliminary data collection for the project.
9. Supporting letter of financial institutes or banks (if any).

10. Other related documents (if any).
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Figure 12-2. MOU Stage. Source: Policy Guidelines on the implementation of the Policy on Sustainable Hydropower
Development in Lao PDR 2016, Law on the Promotion of Investment (2016), Environmental Protection Law (2013).

Consideration of the application takes up to 65 working days from the date of receipt of
complete application by the One-Stop Service Office.

The process is summarized as follows.

After receiving a complete set of applications from any developer, the One-Stop Service Office
will circulate the application documents to relevant agencies at central and local level for
comments within 3 days. Key relevant agencies would include members of the Committee for
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Investment Promotion and Management (CIP), namely MoNRE (Department of Natural
Resources and Environment Policy (DNREP)), MEM (Department of Energy Business, (DEB),
Department of Energy Policy and Planning (DEPP), and Department of Energy Management
(MEM)) and MPI itself. (Guidelines for the Implementation of the Policy on Sustainable
Hydropower Development in Lao PDR 2016, Annex 1, Section 1.2). The CIP is established at two
levels: central and local (Law on Investment Promotion, Article 75-77). CIP at central level
consists of:

a) Deputy Prime Minister as chair

b) Minister of MPI as deputy chair and standing member,

c) Minister of the Ministry of Industry and Commerce as deputy chair

d) Deputy Minister of MPI as member

e) Deputy Minister of the Ministry of Finance as member

f) Deputy Minister of the Ministry of Natural Resources and Environment as
member

g) Deputy Minister of the Ministry of Energy and Mines as member

h) Deputy Minister of the Ministry of Agriculture and Forestry as member

i) Deputy Minister of the Minister of Labour and Social Welfare as member

j) Deputy Minister of the Ministry of Public Works and Transport as member

k) Deputy Minister of the Ministry of Information, Culture and Tourism as member

1) Deputy Minister of the Ministry of Public Security as member (Law on
Investment Promotion, Article 76).

1. Responses of the relevant agencies must be provided within 30 working-days, without
which they are considered to have approved the application implicitly).

2. Based on comments obtained the CIP considers and approves the application in
principle.

3. The One-Stop Service Office and the developer then enter into negotiations on any
outstanding issues, with participation of relevant agencies at the central and local levels.
The results of the negotiation are reported to the CIP for consideration in its decision
whether to sign the MOU.

4. The MOU is signed by the developer and the Ministry of Planning and Investment (MPI)
with concurrence of MEM (DEB, DEPP & DEM).

5. After the MOU is signed, investors are required to deposit funds as stipulated in the MOU

(Law on Investment Promotion 2016, Article 46), the amount depending on the range of
installed capacity. Table 12-1 shows the deposits based on installed capacity.
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Table 12-1. Deposits for MOU’s warranties by installed capacity. Source: Adapted from the One-Stop Service
Guide Book, page 24.

Installed capacity Warranties in US$
Up to 5 mw 10.000
5 MW -100 MW 30.000
>100 MW 50.000

6. The On-Stop Service Office issues an investment license within three working days after
signing of the MOU. If an application is rejected, the investor is notified within 3
working days of rejection (Law on Investment Promotion 2016, Article 46).

A MOU is valid and enforceable for a period of 24 months (Revised Electricity Law 2017).
Expired MOUs maybe extended upon request of the developers and approval by MPI or the
Provincial Department of Planning and Investment, depending on the scale of the hydropower
project. Requests for extension of an MOU must be made at least one month before the
expiration date (Electricity Law 2012, Article 29).

A MOU may be terminated if:

1) the developer fails to rectify a breach of contract within 60 days of written notification,
(Model MOU, Article 12, (i)),

2) the feasibility study or environmental and social impact assessment find that the project
is not feasible. If so, either the developer or the GOL may terminate the MOU by
providing at least 60 days of notice to the developer (Model MOU, Article 12),

3) the developer fails to transfer money to MPI within 30 days from the signing of the MOU
to guarantee on implementation of the project (Model MOU, Article 5, K).

Once an MOU has been signed, MEM has the following obligations. MEM shall:

1) Not negotiate, consider or accept any other proposal or offer from the third party, apart
from the developer, for the development and implementation of the Project,

2) Authorize access for the developer to enter the site and under prescribed conditions for
the conduct of field activities,

3) Assist the developer in obtaining visas, permits, approvals, licenses or authorizations
from central, regional or local governments or communities that maybe necessary for
the implementation of the mandate under the MOU,

4) Provide appropriate information, if available, to facilitate the feasibility study and
environmental and social impact assessment, which information the developer pays for
at a reasonable rate, and

5) Introduce the Project to relevant local authorities through meetings in the province
where the project is located (Sample MOU, Article 6).

Sometimes the MOU holder is a speculator who transfers the rights to potential investors. This
is supposed to be approved by MPI, but that approval is not always sought.
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Feasibility study stage

As noted, the MOU confers an exclusive right on the developer to conduct a feasibility study for
a project at the specified site, assuring that its investment in the study will not be jeopardized by
competing applicants. All hydropower development projects are required to conduct a
comprehensive study to ensure economic, technical and financial feasibility. The projects are
also required to assess the potential negative social and environmental impacts and how they
can be prevented or mitigated, which is discussed below at page 13-26 (Policy Guidelines for
the Implementation of Policy on Sustainable Hydropower Development in Lao PDR 2016,
Section 5.4).

The feasibility study should address the design, construction, installation and operation of
projects, including transmission lines and other related facilities. The content of the feasibility
study includes:

e Design details: The project design has to meet international standards for large dams
over the economic life of the project, including the long-term benefits of the GOL
(Sample PDA, Clause 7.2). The design details should include design of the gates for
release of environmental flows.

e Construction plans, methods and materials and the contracts for project design,
engineering and construction (Sample PDA, Clause 7.2),

e Projection of the monthly energy production, including measures to assure high quality
and efficiency of energy production,

e Measures to assure dam safety,

e Measures to assure avoidance, minimization, and compensation of damages to the
natural resources, life, health and property (Policy Guidelines for the Implementation of
Policy on Sustainable Hydropower Development in Lao PDR 2016, Section 5.4),

e Projection of the sediment trapping in the reservoir over the project life cycle and
proposed solution for the sediment (Sample PDA, Clause 6.1),

e Preliminary financial assumptions for the purpose of estimation of the Project Cost
(Sample PDA, Clause 7.2 (a)).

The technical factors that must be included in the feasibility studies are set forth in the Lao
Electrical Power Technical Standard (LETPS). The LEPTS, however, is not available for review at
the time of this writing. It is not clear if the LEPTS includes technical risks such as availability
and reliability of the hydrological resources, seismic stability, natural hazards, asset safety,
access to construction materials, geotechnical stability, etc., yet it is hard to image a feasibility
study being adequate for investors and power customers unless these factors are resolved.
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These factors in the feasibility study are reviewed and, if acceptable, approved by MEM. The
review process involves consultation with relevant agencies at both the national and local levels
(Policy Guidelines for the Implementation of Policy on Sustainable Hydropower Development in
Lao PDR 2016, Clause 5.4). DEPP is responsible for consideration of the economic aspects
(Clause 5.5) and DEM is responsible for consideration of technical factors, which are to conform
to the LEPTS. (Clause 5.6). Review of the technical aspects related to flood management are the
responsibility of MoNRE and MPI (Policy Guidelines for the Implementation of Policy on
Sustainable Hydropower Development in Lao PDR 2016, Clause 5.6).

It is unclear whether the economic factors examined by DEPP include financial risks such as
inability to meet project costs, uncertainties in meeting revenue streams, market stability,
difficulty in access to project finances, etc. Also, it is not clear if the economic aspects include
additional benefits that may accrue from the project, such as water supply, or the social and
environmental costs, and whether a net economic benefit calculation is required. Analyses of
such risks at the early stage of the feasibility study can ensure that they are identified before
large investments are made in projects.

It is also not clear if the assessment of feasibility considers the risks associated with availability
of water for life of the project, taking into account future demand over water and changes in
hydrology due to climate change. Indeed, this should also be assessed by the Department of
Water Resources (DWR) of MoNRE from the perspective of river basin planning and
management, including water allocation, as discussed at pages 21 and 33 below.

If the feasibility study is deemed adequate by these several agencies, a feasibility certificate is
issued by the DEPP.

Environmental and Social Impact Assessment (ESIA), and Environmental and Social Management and
Monitoring Plan (EMMP)

Following the signing of the MOU, the developer prepares a scoping report (SR) and terms of
reference (TOR) for an environmental assessment. Investors can start conducting the ESIAs
after approval of their respective scoping reports and ToRs (Ministerial Instruction on the
Process of Environmental Impact Assessment of the Investment Projects and Activities 2012,
Section 2.4). The SR specifies the types of impacts to be assessed and the data to be collected
and analyzed. The ToR describes the work to be performed to conduct the environmental
impact assessment. The ToR must conform to the designated format and technical guidelines.
Assurance of appropriate public involvement is required (Ministerial Instruction on the Process
of Environmental Impact Assessment of the Investment Projects and Activities 2012, Clause
2.3).

The Environmental and Social Impact Assessment is governed by the laws, standards and
guidelines listed in Annex 12.1. Requirements for hydropower developers in the ESIA process
include the following (Ministerial Instruction on the Process of Environmental and Social
Impact Assessment of Investment Projects and Activities 2013, Clause 2.12):

e Undertake studies on physical, biological and socio-economic aspects and assess the
potential social and environmental impacts. Data and information for such assessment
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can be obtained from concerned departments of the national and local government field
surveys, and consultations with the Project Affected Persons (PAPs) and other
stakeholders.

Prepare the ESIA Report defining all the protective and mitigation measures for the
social and environmental impacts.

Coordinate with MoNRE on public involvement in strict compliance with the MoNRE
public involvement process to ensure that there is no threat, coercion, force, violence,
bribery or deception involved. This process will include consultations at the village,
district, provincial and national levels and technical meetings as necessary.

Coordinate with MoNRE on information dissemination at the national and local levels,
especially to explain the project plan, potential benefits, and the social and
environmental impacts.

Based on feedback, revise and submit the scoping report, terms of reference and final
ESIA report to MoNRE for review and approval prior to implementation of any project
activities.

The ESIA must include an Environmental and Social Management and Monitoring Plan
(ESMMP). Requirements for ESMMPs are specified in the Ministerial Instructions on the
Process of Environmental and Social Impact Assessment of the Investment Projects and

Activities, 2013, Clause 2.9, which can be summarized as follows.

Incorporate ESMMP into the package of the ESIA Report,
Prepare the ESMMP in Lao Language,

Evaluate the implementation of the ESMMP during the construction period and report
on compliance 6 months before the commencement of operations. Subsequent revisions
of ESMMP are to be submitted to MoNRE for approval,

In case of projects with major social and environmental impacts and/or “complicated”
projects, the Ministerial Instructions require preparation of a separate ESMMP for the
construction and operation period for approval by MoNRE before construction and
operation can begin (Ministerial Instructions on the Process of Environmental and
Social Impact Assessment of the Investment Projects and Activities, 2013, Clause 2.9).

Developers are to strictly implement the environmental and social management and monitoring
measures as specified in the ESMMP throughout the project life cycle and revise the ESMMP
periodically, to reflect actual circumstances of each period of the investment projects and
submit it to MoNRE for renewal of the ECC. The review and approval process should be
completed within 30 business days, excluding time spent for revision.
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With more than one hydropower plant located on river basin or sub-basin, cumulative impact
assessment (CIA) will be required as per ESIA and IEE regulations (Policy Guidelines for the
Implementation of the Policy on Sustainable Hydropower Development in Lao PDR 2016, Clause
5.11, a). The fact, however, is that cumulative impacts occur not just because of hydropower
projects, but also others such as mining, large scale irrigation, large scale concessional
agriculture, etc. Cumulative impacts should include not only impacts on the biophysical and
social environments, but also impacts on the financial viability of other investment project
located in nearly area (Policy Guidelines for the Implementation of the Policy on Sustainable
Hydropower Development in Lao PDR 2016, Clause 5.7). Thus, the notion of cumulative impact
includes such factors a water availability for downstream users.

Nominally, the DNREP is required to take account of transboundary impacts. Any project that
captures sediment that would otherwise flow across international boundaries and any project
that poses a barrier to migratory fish should be assumed to have such transboundary impacts.

Notably, however, DNREP does not at the time of this writing require the ESIA to comply with
important requirements set forth in the Guidelines for Implementation of the Policy on
Sustainable Hydropower Development in Lao PDR. For instance, DNREP has not implemented
the requirements for:

e arisk analysis over the entire life span of the project,

e an analysis of alternatives for project structure and locations, including a no-project
alternative,

e lessons learned from previous projects,
e cumulative impact analysis,

e a meaningful assessment of transboundary impacts, as required by Section 7 of the
Policy,

e a determination whether all “potential negative impacts on the environment and social
system can be prevented and/or mitigated”, as required by Section 4 of the Policy. This
omission is of concern in light of the findings in Section 5 of the Master Plan that some of
the impacts of the reservoir on migratory fish survival cannot be mitigated.

e openness, transparency and information disclosure” as the basis for undertaking all
hydropower projects (Section 10) as DNREP continues to treat ESIAs as confidential
documents that are the property of the developer.3

3 If the MOU is terminated, the GOL has the right to use the information of the FS and ESIA at no cost. (Sample
MOU, Article 9). The MOU and all information disclosed by one party to the other in connection with the MOU
shall be deemed to be confidential during the Mandate Period and 2 months after the expiry of the Mandate
Period (Sample MOU, Article 10).
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When the ESIA is completed, it is submitted to (DNREP) for review of the contents. The
Department of Environmental and Social Impact Assessment has recently been split into the
Department of Natural Resources and Environment Policy (DNREP) and the Department of
Natural Resources and Environment Inspection (DNEI). The former is responsible for
reviewing and approval of ESIA, while the latter is responsible for ESIA inspection for
compliance (Interview with staff of the DNEP, October 2017).

For routine projects, the review of the ESIA and SEMMP Reports by MoNRE can take up to 95
business days to complete, excluding time spent for revision, if required. For projects
considered to be “complicated” by MoNRE based on review of the Scoping Report and TOR, the
review process may take up to 120 days to allow time for consideration by a technical expert
committee, involving domestic and foreign experts and consultants appointed by MoNRE.4 The
review process includes distribution of the ESIA Report (with ESMMP) to relevant agencies for
comments and holding technical and consultative meetings to explain the report to the national
and local levels and obtain their feedback.

Notable, at no stage in this process does MoNRE make an explicit determination of compliance
with the Policy on Sustainable Hydropower Development. Nor has it articulated substantive
standards or criteria for making that determination. Indeed, there are no sustainability criteria
specified anywhere in the existing law. As a consequence, the compliance with the decree today
is more procedural rather than substantive. Nor do the Guidelines specify which agency is to
promulgate standards or criteria to implement the Policy. Section 2.2 of the Guidelines assign to
the DEPP the responsibility for “forging effective implementation of this policy” and assigns to
“the responsible agencies” the task of developing “detailed procedures, technical guidelines,
supporting decrees/regulations, and or/institutional capacity building to ensure effective

)

implementation of the updated policy . ..” However, Section 7.2 of the Guidelines assigns to
DNREP the responsibility for “ensuring that hydropower projects are fully in compliance with

the Environmental Impact Assessment decree.”

Notably, the Integrated Environmental and Social Obligations for Projects does incorporate by
reference other sources of guidance on sustainably hydropower development, including the
Sustainability Protocols of the International Hydropower Association, the Safeguards Policies of
the Asian Development Bank (ADB), and the Guidelines on Sustainable Hydropower
Development from the International Finance Corporation (IFC). The extent to which
substantive criteria or standards for sustainable hydropower development can be derived from
these guidance documents is assessed in Annex 12.3

4 For projects involving compensation and resettlement, preparation of ESIA and ESMMP, developers will be
required to prepare the social impact assessment report and the environmental impact assessment report
separately. While the review process of the latter shall comply with the procedures for preparation and review
of ESIA Report as specified by the Ministerial Instruction on the Process of ESIA, the former will need to comply
with the procedures stipulated by the Decree on Compensation and Resettlement No. 192, dated 7/7/2005. In
addition to the requirements of the Ministerial Instruction on the Process of ESIA, the Decree on
Compensation and Resettlement requires that developers prepare and implement plans for: 1) compensation,
2) resettlement 3) livelihood rehabilitation.
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If the ESIA and ESMMP are deemed satisfactory, MoNRE issues an Environmental Compliance
Certificate; if not, MONRE either issues requirements for revision and re-submission, or rejects
the project. The ECC is valid for 2-5 years and renewable throughout the investment period.
Any mitigation requirements imposed by DNREP are included as terms and conditions of the
ECC.

In theory, the main reasons for rejection include substantial, unavoidable and irremediable
social and environmental impacts or inconsistency with the National Environmental Policy and
Strategic Plan of MoNRE (Ministerial Instructions on the Process of Environmental and Social
Impact Assessment of the Investment Projects and Activities, 2013). In practice however,
rejection of projects is rare. DNREP routinely approves the ESIA on the basis of content rather
than quality of analysis. If it deems the impacts to be unacceptably large or believes there are
less impactful alternatives, it can, and sometimes does, require the developer to incorporate
additional mitigation measures, such as fish passage facilities, in the design of the project.

If the ECC contains conditions for the project owners to strictly comply with, failure to do so can
result in revocation or suspension of the ECC at any time during the project investment period.
Two rounds of warnings for project owners to fix non-compliance are issued by MoNRE before
revocation or suspension can be carried out: the first warning is for 90 days and the second is
for 60 days.

An ECC approving ESIA Report lasts as long as the investment period, which may be the same
duration of the Concession Agreement (Ministerial Instructions on the Process of ESIA of the
Investment Projects and Activities, 2013, Clause 2.10). However, the ECC approving the
ESMMP, may be valid for only 2-5 years, depending on the severity of impacts. Nevertheless, the
ECC is renewable periodically throughout the investment period. An ECC can be voided by
MoNRE unless progress is made within 2 years. Progress is determined by MoNRE. Once an ECC
is void, application for a new ECC is allowed only once, if investment is to continue.

Substantive environmental performance standards incumbent upon developers that receive
ECCs are set forth in Annex 12.1.

PDA stage

When the ESIA and FS have been approved by MoNRE and MEM, respectively, the developer
applies to MPI for a Project Development Agreement (PDA). This is a commitment by the
Government of Lao that the proponent can undertake the additional financial and technical
preparations for a Concession Agreement without competition by others for that site. The PDA
does not guarantee that the GoL will ultimately decide to authorize such a project, but only that,
if it does so, the developer will have an exclusive and non-competitive right to obtain the
Concession Agreement.

According to the sample PDA, Clause 3, the purpose of the Project Development Agreement is to:

e Confirm the terms and conditions of the right conferred on the developer to carry out all
activities as specified in the PDA to develop the project on a build, own, operate and
transfer basis. These terms and activities are presented below.
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Confirm the agreement of the GoL and developer to negotiate the necessary project
documents in accordance with commercial principles and the objectives of the PDA, and
after completion of all requirements, to proceed with the development of the Project by
the project company to be established during the Mandate Period of the PDA, and

Assign specific tasks and responsibilities to each of the respective parties of the PDA to
enable the project documents to be signed and the financial closing to take place, to
achieve the scheduled commercial operation date.

Activities that may be carried out during the Mandate Period, upon written approval of the GoL,

include:

“Preliminary construction work”, provided that such activities shall comply with Laws of
the Lao PDR, especially the environmental aspects. This probably means only site
preparation work such as building roads and clearing the prospective reservoir area.

Importation of equipment and materials for use by such preliminary construction works
(Clause 5.2).

Activities not permitted during the Mandate Period include commencement of compensation

and/or relocation of Project Affected Persons.

The rights conferred by the PDA are contingent upon:

The approval by DEPP of the final technical feasibility study,

The approval by MEM of the grid connection (if the project is to connect to EDL’s
existing grid),

The approval of the economic evaluation that the energy tariff is affordable by EDL,

The satisfactory conclusion and approval of an ESIA, and Health Impact Assessment
(HIA)S,

A determination by the GoL that the proposed project satisfies the January 12, 2015
Policy on Sustainable Hydropower Development. As previously noted, however, how
and by what entity this determination is to be made is not specified in current laws or
policies. In actual practice, there has not been an explicit determination with respect to
hydropower projects that have been granted PDAs since the Policy was decreed.

> Usually as a part of the social impact assessment, reviewed and approved by the Department of Natural
Resources and Environment Policy.
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Procedure for obtaining PDA

The procedure for obtaining a PDA is similar to the procedure for an MOU (One-Stop Service
Guides, Page 25), described under the MOU section above. Figure 12-3 shows these procedures.
A PDA is signed by the developers and MPI with DEB as “witness” (which seems to mean
“concurrence”). The mandate period is for 24 months. A request for an extension of the
mandate period can be made to the MPI not less than 60 days prior to the expiration of the
original term. The PDA is governed by the laws of the Lao PDR. “If the laws are found to be
silent on the issue in question, then for the purposes of interpreting and supplementing the
terms and conditions of such issue, general principles of commercial contract law as applied in
English Law shall apply” (Sample PDA, Clause 15.1).

Figure 12-3. PDA Stage. Source: Policy Guidelines on the implementation of the Policy on Sustainable Hydropower
Development in Lao PDR 2016, Law on the Promotion of Investment (2016), Environmental Protection Law (2013).
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Documents to be prepared, negotiated, and finalized or endorsed for signature during the
mandate period include the following.

1. Final feasibility study,

2. Environmental Impact Assessment, Social Impact Assessment, and Health Impact
Assessment, a Resettlement Action Plan (RAP), a Social Action Plan (SAP), an Ethnic
Minority Development Plan (EMDP), and an Environmental Management and
Monitoring Plan (EMMP) in accordance with the Laws of the Lao PDR.

3. Shareholder Agreement by the project company,

4. Endorsement of government-led resettlement committee (RC) in relation to social
aspects,

5. Finalization of the integrated social and environmental obligations of the Project
Company,

6. Execution of the Tariff MOU,
7. Finalization of the terms of the Concession Agreement,
8. Advancement of the Financing Documents,

9. Engineering, Procurement, and Construction Contract or bidding documents.

Application of the Water Resources Law of 2017 and the Forest Protection Regulations

The revised Water Resources Law of 2017, as approved by the National Assembly, requires
the developer to obtain a permit for the obstruction and impoundment of water in a river. Itis
not clear when the permit must be obtained in the approval process, but it would make sense
for this to occur during the PDA stage and before consideration of an application for a
Concession Agreement (CA). It would be risky to issue a CA without a permit for use of water
resources due to issues of water availability/sufficiency. Sub-regulations will be prepared
which may clarify this question.

Application for a water use permit would be submitted to the Department of Water Resources
in MoNRE at the national or local level, depending on the scale of water use. Hydropower
generation of 1- 15 MW installed capacity or 100-1,500 ha of reservoir is under the jurisdiction
of the provincial level of while more than 15 MW or 1,500 ha of resource is under the
jurisdiction of the national government (Article 37 and 38, Draft Revised Water Law).

The water use permit confers a right of use, ensuring developers that their projects will have
enough water for operation. The permit is expected to contain certain conditions to protect the
interests of other water users on the same river. While the law itself does not specify the
interests to be protected or how, we presume that the implementing regulations will do so. In
the case of hydropower projects, two types of conditions may be needed to protect other users:

1. Projects that impound water for use at a powerhouse that is located at the dam site
may store and release water on a daily and/or seasonal basis. That may radically
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change the downstream flow pattern. Operations of downstream hydropower
projects may be severely impacted. Conditions on the impoundment of water may
therefore be necessary in the water use permit.

2. Projects that use a barrage to divert water out of the river and into a penstock which
conveys it to a remote downstream powerhouse may severely deplete, as well as
distort, the flow pattern between the point of diversion and the point of discharge of
this water. Intervening water users may not have sufficient water at the right time
for their use. Again, conditions in the water use permit may be necessary to prevent
or ameliorate these impacts. Additionally, minimum stream flow requirements may
need to be included in the terms and conditions of the water use certificate.

Article 42 states that issuance of a certificate for use of water is based on the ESIA and other
relevant regulations. ESIA regulations, however, look at how hydropower projects affect social,
economic and environmental conditions. They do not address the issue of how other water uses
would affect the proposed hydropower project, or how the hydropower project would affect
other users. Impacts of climate change on hydrology will bear on these water availability issues.
There is a need to take into account river basin management plan, including water allocation
plan, looking at water availability and uses for the basin as a whole.

The GoL has indicated an intention to establish a river system coordination plan to prevent
conflicts arising from water rights and water usage across multiple hydropower projects and/or
water users. MoNRE, in coordination with relevant local administration, is responsible for
planning of river basins for consideration and approval by higher authorities. River basin
planning should conform with the vision, strategy and plan of social economic development at
the national and local levels based on local conditions, characteristics and geographical location
of each river basin (Draft Law on Water Resources, Article 16). This planning will include a
River System Coordination Plan (RSCP), which will aim for optimal development of river basins
and may take into account the anticipated number, types and locations of hydropower projects,
potential non-power uses, and economic factors. (Sample CA, Clause 4.9, (b).

In developing the RSCP, the MoNRE may conduct a review of existing water rights and
obligations (Sample CA, Clause 4.9, (c)). The RSCP may address the possibility of joint or
coordinated generation and reservoir management and operations that could increase total
power generation as well as non-power benefits and the appropriate sharing of any increased
benefits among stakeholders. Factors for consideration shall include operating rule curves,
maintenance planning, and information sharing and communication protocols including
emergency warning systems. The RSCP shall also address matters such as contractual
obligations, consultation, coordination, compensation mechanism, monitoring and reporting
(Sample CA, Clause 4.9, (d).

It is not clear on the face of the revised water law what should be the terms and conditions of
the water use certificate, such as the duration, the priorities of water use in the context of the
river basin plan, the social and environmental impact mitigation requirements, or how these
will be determined
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The revised water law does not indicate whether existing projects must obtain certificates. Itis
also not clear from the revised water law if water released from hydropower dams/plants are
considered a waste water discharge. If so, as discharge permit would also be required.

Application of the Forest Protection Regulations

Development of hydropower can also require approvals with respect to any impacts on
protected forests, conservation forests or production forests. For such areas to be used for
reservoirs, conversion of the status of the forest must be approved by the proper authorities,
depending on the status of the forest designation (Decree on the Protected Forest 2010, Article
19, Decree on Conservation Forest 2015, Article 14):

4. For forests administered at the national level, approval must come from the Standing
Committee of the National Assembly based on request of the government,

5. For forests administered at the district level, approval must come from the Prime
Minister based on request of the National Land Administration in agreement with the
Ministry of Agriculture and Forestry, and

6. For forests administered at the village level, approval must come from the Provincial
Administration based on request of the Provincial Land Administration in agreement
with the Provincial Department of Agriculture and Forestry

Like protected and conservation forests, the use of production forest for hydropower sites must
be approved in the same manner (Interview with Senior Management of the Department of
Forest Resource Management, MAF, on 30 August 2017). Projects involving conversion of less
than 100 ha or less of degraded forest land is subject to consideration and approval by relevant
authorities at the provincial level (Article 50).

The main requirement for approval of such forest areas for hydropower projects is if it “creates
optimal benefits to the country” and do not cause severe impacts on the environment
(Decree on Protection Forest 2010, Article 19, Decree on Conservation Forest 2015, Article 25).
There is no definition of “optimal benefits”. It is not clear in the existing legislation when
process of hydropower development the approval for the conversion of such forest should
occur, but an interview with a senior official of the Department of Forest Resource Management,
Ministry of Agriculture and Forestry (MAF), indicates that conversion from the status of such
forest to other purpose such as hydropower must be approved before such use can start.

Financing Documents

It is apparently during the PDA mandate period that the developers negotiate a Power
Purchase Agreement (PPA) that includes firm commitments to purchase specified amounts of
power at a specified price (the tariff). The PPA and tariff negotiations will involve EDL, if it is to
act as an investor, initial purchaser, wheeler or distributor, and will involve the ultimate power
grid system if the power is to be exported. In the future, EDL may be the wholesale purchaser of
all new power generation and provide transmission services to the ultimate power distribution
system. As such, EDL will increasingly act as a power system operator for the entire nation.
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The PPA provides the assured revenue stream that is essential to secure the debt financing for
the project, and may also be necessary to firm up the equity investments. These arrangements
constitute the financial package for the project.

Negotiations on the Tariff Agreement is carried out in parallel with the negotiation on the PPA.
The tariff terms are subject to approval by MEM (Sample PDA, Article 6.2 Clause 7.2). The PPA is
to be executed immediately after the execution of the Concession Agreement (Sample PDA,
Article 6.2 (b)).

Drafting, negotiation and completion of the financial documents are undertaken with
participation of the GoL as appropriate (Sample PDA, Clause 6.1). The final project development
expenditures are subject to an audit by an international auditing firm acceptable to both
developer and the GOL. The results of the audit must be submitted to the GoL before approval
of the Concession Agreement by the GoL (Sample PDA, Clause 5.1).

Concession agreement stage

The final step for the project developers is to apply for a Concession Agreement (CA) from MPI.
Under the CA, the developer builds, owns, and operates the hydropower plant for a specified
concession period, which can range from 25-40 years, for payments of royalties and/or taxes at
a specified annual rate. At the expiration of the concession period, the facility is transferred to
the GoL (Ministry of Energy and Mines) to own and operate.

Procedures for obtaining a CA

Procedures for obtaining a CA are similar to these applied for MOU and PDA, described
earlier, in that they include application to MPI, comments by relevant agencies and
consideration by the CIP, and final sign-off by MPI, representing the GoL (Figure 12-4). A key
difference in the requirements at this stage is that the project developer must establish a
company under the laws of Lao PDR to sign the CA (One-Stop Service Guidebook, Section 3.5, C).
All the documents from the previous stages need to be finalized and approved, including FS,
ESIA, tariff MOU and Shareholder Agreement (SHA), before the developer can submit an
application for CA to the One-Stop Service at MPI. An investment license is issued after signing
of the CA.

The authority issuing the CA for hydropower projects depends on the installed capacity.
Smaller projects (<15 MW) have historically been under the authority of the provincial level of
government, whereas larger projects (>15 MW) have been under the authority of the national
government. However, this threshold is likely to be reduced to 2 MW in the future. It is also
possible for small-scale hydropower projects of less than 15 MW to operate without a CA, on the
premise that such projects do not pose serious harmful social economic and environmental
impacts. They must nonetheless comply with other provisions of relevant laws and regulations
(Electricity Law 2012, Article 34). Also, the CA must be considered and approved by the
National Assembly if it involves “serious impacts” on environmental and natural resources and
society (Law on Investment Promotion 2016, Article 49).
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Figure 12-4. Procedures for consideration and approval of concessional agreement (CA). Source: Policy Guidelines on the
implementation of the Policy on Sustainable Hydropower Development in Lao PDR 2016, Law on the Promotion of
Investment (2016), Environmental Protection Law (2013), Law on Water and Water Resources (2017).

A concession term lasts for up to 30 years, starting from the commencement of operation date.
Developers shall transfer the entire activities of the hydropower project to the Government in
good and operational conditions, certified by an independent engineer (Electricity Law 2012,
Article 33). Concession rights may be transferred from one concession investor to another in
part or in whole subject to the fulfilment of the following conditions (Article 48, Law on
Investment Promotion 2016):

1. Approvalis obtained from the government at the national or provincial level;

2. after having invested and successfully completed activities of 45% of the Master Plan
and approval of the technical analysis report or implementation plan and having fulfilled
financial and other obligations;

3. The projectis not in the mediation, lawsuit or judicial proceedings;
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4. The project is not bankrupt.

An investment license will be issued within 3 working days after signing of a CA (Law on
Investment Promotion, 2016). Such licenses for hydropower projects maybe suspended,
cancelled or terminated based on request of investor/s or relevant sectors due to non-
compliance with relevant investment objectives, agreement or laws and regulations (Law on
Investment Promotion 2016, Electricity Law 2012). In addition, according to the Law on Water
Resources (2017), water permits for hydropower projects maybe suspended or modified for
reasons of: emergency, drought, maintenance of minimum flow, request of other developers,
complaints of people, transfer to others without authorization, decision of court, need for public
uses with appropriate compensation, severe social and environmental impacts and violation of
regulations on use of water resources (Article 40).

Rights and Responsibilities

The rights conferred by a CA include:

o The right to lease the site, including rights of occupation, access, use and possession of
the land within the site and water ways thereon and the use of public roads, necessary
to implement the project and to engage in project management.

e The right to register and operate Company,

e The right to design, finance, construct, own, maintain and operate the project facilities
on the site

e The right to sell electricity generated according to the PPA,

e The right to use the water, including the right to divert, dam, retain, store and use of the
river in the immediate area of the site, solely to the extent required for the purposes of
the project, subject to the River System Coordination Plan, if any, and maintaining
environmental releases from the reservoir at all times. Discharge in cubic meters per
second is specified in the CA, but how this is to be determined is not clear.

e The right to use the soil, rock, sand, gravel and limestone as required by the project
construction,

e The right to cut and remove non-commercial timber as required for the project
construction and management.

e Payment of relevant fees, charges,

e Payment for compensation required by the affected party,

e The right to import into and re-export equipment and materials required for the
projects based on PPA.

e The right to declare and pay dividends and distributions to shareholders (Sample CA,
Clause 2.1).

Sample CA, Clause 4.25 (a) requires that the Company ensures the safe operation of the project
facilities, including dam safety and develop emergency plan, setting out measures that the
company will carry out in case emergencies. The company shall provide a copy of the initial
Emergency Plan to the GoL for approval and to each member of the Dam Safety Review Panel.
The Company shall incorporate any recommendations of the GoL and/or of the Dam Safety
Review Panel. Notwithstanding the consultation with and recommendations of the GoL, the
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Company remains liable for all injuries, damage and claims arising from the implementation of
the Emergency Plan, under applicable Laws (to the extent such liability arises).

The Company is obliged to comply with all procedures of general application to Lao hydropower
projects that are adopted or promulgated by the Gol. concerning Emergencies event if such
compliance is in conflict with obligations of the Company specified under any Project
documents The Sample CA, Clause 4.25 (b).

Throughout the CA period the Company is to retain and produce upon request of the GOL, at any
time and from time to time, complete copies of data and information that the Company may
collect, produce, hire of production of, receive or obtain or which it has the right to receive with
internationally accepted practices and organized in a way to facilitate effective review, search
and monitoring by GoL, regarding:

e Company’s compliance with the additional project obligations,

e Any alleged, reported or confirmed non-compliance together with proposed solutions,
mitigation, remediation or rectification of any violation or non-compliance,

e Other information as maybe necessary.

The Company is to provide complete, printed and/or digital copies of such data and information
to GoL at the end of the CA Period (Integrated Environmental and Social Obligations for Project,
Clause 10). The Company is responsible, in all material respects, for the accuracy, completeness
and reliability (Clause 11). Reasonable and prudent safeguards will be agreed on by the
Company and the GoL to protect confidential/sensitive information (Clause 12, a). Otherwise,
unless instructed in writing by the GoL, the Company is to release to the public information on
the Company, advise impacts and other aspects of the project (Clause 12, b). Please see Text
Box 12-1 for the sample list of information to be made available to the public. Timing and
method for information release are indicated by the CA (Clause 12, c).
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Text Box 12-1. Sample information to be made available to the public. Source: Integrated Environmental and Social
Obligations for Projects, Clause 12, b.

1.

w

10.
11.

12.

the name and address of the Company, its sponsor(s)/investor(s) (including the previous
sponsor(s)/investor(s) at the time of the occurrence of any reportable event), the
members of its board of directors, and each of its most senior officers,

the specific location and coordinates of each Project current and proposed activity,

the Company’s Additional Project Obligations,

information concerning discharges and/or emissions from the Project and the Company’s
operations;

the results of all self-monitoring carried out by the Company;

all information obtained by or available to the Company concerning the incidence of
Adverse Impacts on PAPs, Persons Working for the Company and persons in
neighbouring communities,

all information obtained by or available to the Company concerning breach or non-
compliance with the conditions of the Assessments and Plans, Permits and this Annex,
budgets outlining the Company’s obligations as specified under this Annex,

each study, Assessment and Plan and its respective updates approved by Gol, and the
reports produced by the Company as required under the Assessments and Plans and this
Annex;

any warnings, penalties or other sanctions issued to or imposed on the Company,

all the reports prepared by the Monitoring Agency(ies) including schedules and
supplemental materials attached to or contained or referenced in such reports, and

any other report, information or data instructed by GOL to be disclosed by the Company
as GOL in its sole discretion may deem appropriate or necessary.

Roles, rights & responsibilities of relevant government agencies and developers

To summarize the hydropower decision making process, it is useful to itemize the roles, rights

and responsibilities of all of the key player, as below:

National Assembly

National Assembly has the authority to approve (or disapprove) the following type of projects

(Law on Investment Promotion 2016, Article 49):

Joint venture between the Government and private sector of more than 20 billion Lao
Kip (LAK)

Extension of concession in special economic zones,

Projects requiring conversion of national protected and conservation forests, approved
by the Standing Committee of the National Assembly based on request of the
Government.

Projects with severe social and environmental impacts such as water diversion,
resettlement of more than 500 households,

Concession of more than 10,000 ha of land,

Projects that have been designated for special promotion by the government, such as
those within a special geographic zone,

Hydropower projects with installed capacity of more than 100MW (Electricity Law
2012, Article 34).

Section 12—27



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

Also, the National Assembly has the authority to inspect projects by investors, including
hydropower projects. (Law on Investment Promotion 2016, Article 103, Decree on the
Environmental Impact Assessment 2010).

The Government

e Approval of plan for electricity development,

e Approval of hydropower projects with the use of forests administered at the district
level, by the Prime Minister based on request of the National Land Administration in
agreement with the Ministry of Agriculture and Forestry.

Provincial Assembly

According to the Law on Investment Promotion 2016, Article 50, the Provincial Assemblies have
the power to consider and approve the following investments:

e conversion of 100 hectares or less of degraded forest land that may not be self-
rehabilitated upon request by the provincial, capital administration;

e conversion of complete deforested land from 30 to 200 hundred hectares per business
operation upon request by the provincial, capital administration;

e lease or concession of degraded forest land that may not be self-rehabilitated of 150
hectares or less per business operation with the maximum term of lease or concession
of 30 years upon request by the provincial, capital administration;

e business operation that have impact on environment, nature and society at the
provincial, capital level.

Provincial Governors

e Approval of forests administered at the village level, based on request of the Provincial
Land Administration in agreement with the Provincial Department of Agriculture and
Forestry.

Committee for Investment Promotion (CIP) at Central Level
The Committee for Investment Promotion (CIP) at central level is to:

e consider and approve concessional business, such as hydropower development projects,
e Inspect the implementation of laws, relevant regulations and agreements,

e consider and approve modification, cancelation/termination of hydropower projects,

e Report to the Government regularly.

Ministry of Planning and Investment

On behalf of the Government, MPI with its One-Stop Service Office has the following duties and
responsibilities:

e Admission of applications from developers for MOU for projects larger than 15 MW,

e (Circulation of MOU application to relevant agencies for comments,

e Undertake negotiations with developers on any outstanding issues, with participation of
relevant agencies at the central and local levels. The results of the negotiation are
reported to the CIP for consideration in its decision whether to sign the MOU.
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Signing of MOU,

Issuing of the investment license to developers,

Notification to developers, if their MOUs are rejected,

Issuing of extension of MOU based on request of developers,

Termination of MOUs by providing at least 60 days of notice to developers,
Consideration and approval of requests of MOU Holders to transfer the rights to
potential investors,

Consideration and approval of PDA,

Consideration and approval of CA,

Issuing, suspension, cancellation or termination of investment license after signing of
the CA.

Provincial Department of Planning and Investment

Consideration and approval of MOU, PDA and CA for projects less than 15 MW,
Undertaking all activities as listed above for MPI at the provincial level.

Ministry of Energy and Mines

The Ministry of Energy and Mines is the implementing and monitoring agency of hydropower
development projects, representing the GoL to exercise its rights and performing the obligations
of the GoL as stated in any MOU, PDA and CA of hydropower projects of more than 15 MW.

Overall roles and responsibilities of the Ministry are as follows:

Elaborating the strategic plans, electricity development plans, laws and regulations on
electricity activities;

Inspection of the implementation of electricity activities;

Data collection survey and statistic registration on electricity sources throughout the
country;

Technically manage and monitor the electricity business of both public and private
sectors;

Study and research and give technical advice on the investment in electricity
businesses within the scope of its responsibility;

Study on the extension, suspension or withdrawal of the electricity business licenses of
the investors;

Provision of instructions to the electricity business operators on the import of
electricity, electrical facilities;

Build, improve and upgrade the knowledge capacity of technical and managerial staffs
on electricity development activities;

Approval of the appointment of the Chief Engineers under its responsibility on the
proposal of the electricity business operators;

Study and research the electricity prices and submit them to the Government for
consideration;

Coordination with other sectors and relevant local administrations in management of
electricity business (Law on Electricity 2011), Article 64).

More specific responsibilities and rights include the following:
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b)
<)

d)

g)
h)

For hydropower projects of more than 15 MW, during the MOU stage, not negotiate,
consider or accept any other proposal or offer from the third party, apart from the
developer, for the development and implementation of the Project;

Grant permission to developers to undertake preliminary/data collection;

Authorize access for developer to the site and provide authorizations and secure
working conditions for field activities on the site;

Assist developers in obtaining visas, permits, approvals, licenses or authorizations from
central, regional or local governments or communities that maybe necessary for the
implementation of the mandate under an MOU;

Provide appropriate information, if available, to facilitate the feasibility study and
environmental and social impact assessment, while the developer would pay for the
information at reasonable rate;

Review and approval of feasibility study. DEPP is responsible for review of economic
aspects, DEM is responsible for technical aspects;

Issuing of feasibility study certificate by DEPP;

Concurrence of the signing of PDA;

Introduce the Project to relevant local authorities through meeting in the province
where the project is located (Sample MOU, Article 6).

Provincial Department of Energy and Mines (PDEM)

Responsible for hydropower projects of less than 15 MW. All specific responsibilities
and rights listed above for MEM are applicable to PDEM, implemented within provincial
boundaries.

Ministry of Natural Resources and Environment

The Department of Natural Resources and Environment Policy is responsible for review and
approval of hydropower larger than 15 MW with respect to:

Feasibility study (particularly technical aspects related to flood management),
Environmental and social impact assessment,

Environmental and social management and monitoring plan,

Cumulative impact assessment,

Transboundary environmental and social impact assessment (TbEIA),
Integrated environmental and social obligations for hydropower projects, used as an
Annex to the Concessional Agreement,

Inspection of compliance (by the newly established DNEI),

Renewal, revocation or suspension of Environmental Compliance Certificates,
Consideration and approval of application for water use permit (by DWR),
Suspension and modification of water use permits (by DWR).

The recently established Department of Natural Resources and Environment Inspection (DNEI)
is responsible for inspection of the implementation of hydropower projects with respect to

social and environmental aspects.

Section 12—30



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

The Department of Water Resources is responsible for consideration and approval of
certificates for use of water resources, including hydropower projects. If release of water from
dam is seen as “waste water” discharge, then certificate for such release will also be considered
and issued by DWR. At present, however, no legislation stating such issue.

Provincial Department of Natural Resources and Environment

o All responsibilities listed above for MoNRE are applicable to PONRE with hydropower
projects of less than 15MW, implemented within the provincial boundaries.

EDL

Electricité Du Laos (EDL) owns and operates generation, transmission, and distribution of
electricity in Laos. It also manages electricity imports and exports. Specific roles in the
hydropower development process include the following:

o Enter into Tariff MOU with Developer, stating key terms and conditions, including price
of energy (Sample PDA, Clause 19),

e Enter into Power Purchase Agreement with Hydropower Companies concerning the sale
of electricity after the execution of the Concession Agreement (Sample PDA, Clause 19).

Developers

e Application of MOU submitted to MPI;

o Negotiation with the One-Stop Service Office on any outstanding issues;

e Request for extension of MOU, if necessary;

e Transfer money to MPI within 30 days from the signing of the MOU to guarantee on
implementation of the project;

e Preparation of Scoping Report and terms of reference (ToR) for an environmental
assessment;

e Undertaking the ESIA after approval of their respective scoping reports and ToRs;

e Preparation, revision and finalization of EISA Report, including ESMMPs;

o Undertake CIA, in case of more than one hydropower project is located on the river
basin or sub-river basin;

e Coordinate with MoNRE on public involvement;

e (Coordinate with MoNRE on information dissemination;

¢ Implementation of the ESMMP;

e Evaluation of the implementation of the ESMMP during the construction and compliance
during the operation; sub-sequent revisions of ESMMP;

e Submission of application to renew environmental compliance certificates,

e Application for PDA;

e Finalization of PDA, including FS, ESIA, tariff MOU and Shareholder Agreement;

e Application for CA;

e Establishment of a company to sign the CA.

The rights conferred by a CA include:
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The right to lease the site, including rights of occupation, access, use and possession
of the land within the site and water ways thereon and the use of public roads,
necessary to implement the project and to engage in project management;

The right to register and operate Company;

The right to design, finance, construct, own, maintain and operate the project
facilities on the site;

The right to sell electricity generated according to the PPA;

The right to use the water, including the right to divert, dam, retain, store and use of
the river in the immediate area of the site, solely to the extent required for the
purposes of the project, subject to the River System Coordination Plan, if any, and
maintaining environmental releases from the reservoir at all times. Discharge in
cubic meters per second is specified in the CA, but how this is to be determined is
not clear.

The right to use the soil, rock, sand, gravel and limestone as required by the project
construction;

The right to cut and remove non-commercial timber as required for the project
construction and management;

Payment of relevant fees, charges;

Payment for compensation required by the affected party;

The right to import into and re-export equipment and materials required for the
projects based on PPA;

The right to declare and pay dividends and distributions to shareholders (Sample
CA, Clause 2.1);

Ensure the safe operation of the project facilities;

Provide a copy of the initial Emergency Plan to the GoL for approval and to each
member of the Dam Safety Review Panel;

Incorporate any recommendations of the GoL and/or of the Dam Safety Review
Panel;

Liable for all injuries, damage and claims arising from the implementation of the
Emergency Plan, under applicable Laws;

Obliged to comply with all procedures of general application to Lao hydropower
projects that are adopted or promulgated by the GoL concerning Emergencies;
Throughout the CA period the Company is to retain and produce upon request of the
GoL, at any time and from time to time, complete copies of data and information that
the Company may collect, produce, hire of production of, receive or obtain or which
it has the right to receive with internationally accepted practices and organized in a
way to facilitate effective review, search and monitoring by GoL;

The Company is to provide complete, printed and/or digital copies of such data and
information to GoL at the end of the CA Period;

The Company is responsible, in all material respects, for the accuracy, completeness
and reliability;

Reasonable and prudent safeguards will be agreed on by the Company and the GoL
to protect confidential /sensitive information.
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Terms and Conditions of Water Rights Permits

The revised Water Resources Law of 2017 mandates that MoNRE, in coordination with relevant
ministries and local authorities, issues permit for large-scale use of water, which includes
impoundments and flow regulation for hydropower projects. PONRE, in coordination with
relevant provincial departments and local authorities considers and issues permits for medium-
scale use of water. Regulations to implement the revised water law are being drafted. These
provide that terms and conditions will be included in each permit for hydropower developers
that will address operating regimes, measures to protect rights of existing users (including
downstream users, water supply, irrigation, etc.), minimum flow requirements, relevant water
allocations and the achievement of ambient water quality standards. Failure to comply
constitutes grounds for termination of permits.

Permits should reflect the river basin plans that MoNRE is charged to develop. These will
prescribe the allocation of water in a basin for all uses, including hydropower. The revised
water laws 2017 stipulates that permit for water use will be based on EIA regulations and
other relevant regulations. It is best, however, if water allocation within the framework of
river basin planning be included as one of the bases for consideration of permits. This ensures
that hydropower will have sufficient water during the period of their concession agreement.

Processes for Stakeholder Involvement

The Guidelines for the Implementation of the Policy on Sustainable Hydropower Development,
the regulations on environmental and social impact assessments, and the regulations on the
initial environmental examination (IEE) call for stakeholder consultations and public
participation in the process of approving hydropower projects. These authorities recognize that
stakeholder consultations promote sustainable decisions by bringing into the process the needs,
interests and views of all stakeholders. It is important that consultations begin before any major
decisions are made and continue throughout construction and operation.

The Guidelines mandate that:

“Reasonable, honest, accurate and transparent consultations will be implemented
based on the provision of adequate data and information provided, as this would help to
effectively listen or hear the public voices before making a decision to approve a
hydropower project” (Clause 5.9).

The ESIA and IEE regulations require:

“[P]ublic participation during the preparation of the ESIA/IEE reports” (Ministerial
Instruction on the Process of Environmental and Social Impact Assessment of the
Investment Projects and Activities, Clause 2.14, and Ministerial Instruction on the
Process of Initial Environment Examination of the Investment Projects and Activities,
2013, Clause 2.10).

According to the Ministerial Instruction on ESIA, Clause 2.14, the “public” refers to the Project-
Affected Persons (PAP) and other stakeholders associated with drafting and reviewing of ESIA
Report. Other stakeholders in this sense include the firms involved in the hydropower project
and the government agencies involved in the review and approval. According to the “Integrated
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Environmental and Social Obligations for [] Project” or SESO: Project Affected Persons are
classified into 3 categories, differentiated by the degree and types of impacts as follows.

Category 1 includes “any person, household or legal entity:

i. who as a result of the Project will lose all or most of the residential, agricultural and
commercial land that such person, household or legal entity is the legal, customary
or usufruct owner of and the remaining land is rendered insufficient to re-establish
houses or other structures or the remaining land is rendered economically
unviable; and

ii. who has permanent residence on and is the legal, customary or usufruct owner of
the land that at any point is located at a horizontal distance of three (3) meters or
less to the Probable Maximum Flood contour line”.

Category 2 includes “any person or household who will lose any part of their residential,
agricultural or commercial land but is not the Resettlers. For the avoidance of doubt, any
person or household residing in the host village who will lose any of their land by the
resettlement and relocation of the Resettlers shall also be categorized as the Project Affected
Persons (Category 2) as well”.

Category 3 includes “any person who will not lose any use of land but lose any part of their
source of economic opportunity or livelihood (including without limitation the water supply
source or fishery activities in the downstream areas)” (Integrated Environmental and Social
Obligations for [] Project” (Integrated Environmental and Social Obligations for[] Project,
Appendix 5).

These stakeholder groups have the right to:

e Receive information on the development plans, benefits, and the social and
environmental impacts, including the ESIA report and progress report on the
implementation of the environmental and social management and monitoring measures,

e Provide information on the local social and environmental status,

e Participate in the field inspection and consultations,

e Propose to local officials ideas for resolving their social and environmental concerns,
and,

e Participate in monitoring activities.

The Ministerial Instruction on ESIA (2013), Clause 2.15, instructs MoNRE, local administrators,
investors and project owners to share joint responsibility for conducting the consultations with
stakeholders, PAPs and the public. These entities are to take the following steps jointly with
MoNRE:

e Disseminate project plans and social and environmental impacts and obtain comments
through meetings conducted at the village, district, provincial and national levels.
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e At the end of the project, inform the PAPs regarding the implementation of the closure
and rehabilitation plan. This is to allow them to provide comments, which are required
for MoNRE to issue a formal letter confirming the end of the investment project/s.

The usual practice today limits the public involvement to the early stages and does not include
the outputs of the ESIA or ESMMP, perhaps because MoNRE continues to treat those documents
as the confidential property of the developers, which is inconsistent with the express
instructions in the Policy. This should be rectified. Recommendations for a more effective
process are provided below at page 46-50.

CRITICAL OUTSTANDING ISSUES IN EXISTING LEGAL AND INSTITUTIONAL
FRAMEWORK AND PROPOSED RESOLUTION TO FACILITATE IMPLEMENTATION OF
MASTER PLAN

The existing legal and institutional framework for hydropower planning, approval and
regulation leaves unresolved several issues that are critical for implementing the sustainable
hydropower Master Plan. These have been noted in passing in the sections above outlining the
existing framework. This section extracts those issues and proposes how they may be resolved
by the GoL in a manner that facilitates implementation of the Master Plan.

What are the Standards and Criteria for Determining Sustainability of a
Hydropower Project

The most notable deficiency of the existing framework is that it does not provide a substantive
definition of sustainability by which the agencies of the GoL can determine whether a proposed
project should be approved. The instructions and guidance provided in the Policy itself, and in
the Guidelines for its implementation, are expressed in terms of objectives to be achieved, such
as prevention and mitigation of adverse impacts; processes and procedures for identifying and
assessing such impacts, such as cumulative and transboundary impact assessments; and data
and information to be gathered and considered, such as the nature and location of critical
habitats at risk. What is needed in addition is a set of functional criteria or standards or
attributes of sustainability which can be applied by government regulators to determine the
locations, scales, designs, operations and timing of projects for which it will accept applications
for feasibility studies, and that can serve as a checklist for developers so they can focus their
feasibility study investments on projects with confidence that they will qualify for approval.

The closest the existing framework comes to such a substantive definition is found in the 2005
Policy on Sustainable Hydropower Development, which is affirmed and reiterated in the 2015
version. That policy states:

“ecological sustainability relies upon the avoidance of irreversible environmental

impacts such as the loss of biodiversity or disruption of ecological cycles.”

Notably, this statement focuses on ecosystem processes and biodiversity rather than a more
utilitarian standard such as maximizing food security or other environmental services. What it
lacks however is guidance on the acceptable levels of “avoidance” or protection. Given that all
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hydropower projects alter the natural functions of rivers to a greater or lesser extent, the
question for sustainability determinations is: how much alteration is too much?

The answer in the 2015 guidelines seems to be: “as little as possible”. It establishes a hierarchy
of strategies to cope with impacts. Avoidance is the preferred strategy, followed by
minimization, mitigation, and compensation or offsets as the strategy of last resort. It also
states that before a project can be approved, it must “ensure . . . that potential negative impacts
on the environment and social [system] can be prevented and/or mitigated”. This implies that
projects that cause impacts that cannot be prevented or mitigated cannot be approved. This

possibility is not just theoretical: Section 5 of the Master Plan demonstrates that whereas fish
passage around and through dams may be mitigatable, in some cases hydropower reservoirs
create impacts that cannot be mitigated.

The Master Plan in Section 6 undertakes to propose a functional definition of “sustainable
hydropower” in terms of the attributes of projects that counteract their most significant impacts
on the physical processes of rivers that sustain their ecosystems. In this Implementation
Section, we provide some additional guidance from other sources. Section 6 provides a checklist
of attributes of hydropower projects that counteract the three main types of impacts that they
can cause to the natural functions of river systems at each of the three critical decision points
for hydropower development, siting, design and operation. This checklist can be readily applied
to determine how “sustainable” a project is or is not. This approach does not necessarily
provide a “bright line” but rather sustainability is a matter of degree. Projects that satisfy all of
the attributes, such as the alternative projects cited in Section 7 of the Master Plan, are clearly
sustainably; projects that satisfy few of them, such as the proposed mainstream projects, are
clearly unsustainable; the gradations in between establish a relative priority for approval.

The Integrated Environment and Social Obligations for Projects does make reference to several
guidance documents on sustainable hydropower. These include the IHA Hydropower
Sustainability Assessment Protocols (Annex 12.2), the ADB Safeguards policies, and the IFC’s
cumulative impact assessment guidelines (Annex 12.3). NHI has analyzed these to see if they
provide the needed substantive content for a functional definition of sustainability. The basic
conclusion is that these, like the Lao Policy Guidelines themselves, express sustainability mostly
in terms of goals and objectives, processes and procedures, and data and information that is to
be gathered and considered. These, in the main, parallel the attributes of sustainability
proposed in Section 6 of the Master Plan. To the extent that these provide a functional
definition or itemization of attributes that distinguishes “sustainable” projects from
“unsustainable” projects, these may provide useful guidance to the GoL in implementing the
Policy (see Annex 12.3).

How, When, and Where is the Determination of Sustainability Made?

Analysis

The function of promulgating the standards and criteria is left to the departments of the
Government of Lao PDR that are charged with implementing it. Article 2 of the Prime Minister’s
decree assigns to the Ministry of Energy and Mines the responsibility for “coordinating with
other ministries or equivalent agencies and local authorities for effective implementation of the
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Policy . ..”. (Article 2). Overall guidance is to be provided by an Inter-Ministerial Committee
formed by MEM. Under the Guidelines, DEPP “will be responsible for forging effective
implementation of this policy in close consultation with concerned agencies and provinces
(§2.2). On the other hand, DNREP at MoNRE “is responsible for ensuring that hydropower
projects are fully in compliance with the Environmental Impact Assessment decree. So, which
entity makes the call on “sustainability”, under what standards and criteria, and at what stage in
the process? Perhaps it was the intention of the Prime Minister that MEM would develop the
substantive standards through the Inter-Ministerial Committee that it is instructed to establish.

Proposed resolution

First, the determination should be made on the basis of clear, objective and transparent criteria
or standards that specify the attributes of projects that are sustainable. This will require an
agency of the GoL to establish the criteria and standards, as these are not provided by the Policy
or it Guidelines. The Master Plan proposes a set of attributes of sustainability that can be
adopted as the substantive standard. As noted above, the HSAP and the IFC’s Guidelines provide
compatible and complementary performance standards. We recommend in this
Implementation Section that the responsible agency promulgate the applicable standards as
formal regulations so that all stakeholders, including project proponents, will know in advance
what types of projects will and will not be approved.

Since these standards are at the very heart of the Policy, we suggest that they be issued by the
Inter-Ministerial Committee, based on proposals drafted by MoNRE as the agency with the
greatest technical expertise on the relevant issues. A standing task force under the Inter-
Ministerial Committee set up by the Policy would be the appropriate body to develop the
principles and standards for approval by the Committee itself.

The sustainability principles and criteria should be applied at two phases. (1) In the future, the
Master Plan recommends that the determination of environmental sustainability be made in the
process of preparing a basin-wide hydropower development plan that is specifically oriented to
satisfy standards and criteria for environmental sustainability. Such plans will identify the
projects (sites, designs and operations) that are “pre-qualified” as sustainable and that will be
offered to investors to develop and propose for approval.

(2) We also suggest that the sustainability determination be an explicit step in the approval
process for individual projects as part of the project- environmental impact assessment process
and MoNRE should make a determination that the principles and standards are met as a
condition to issuing an Environmental Compliance Certificate after consultations with
stakeholders, as contemplated by the Policy Guidelines.

How the assessment of sustainability should be made is more complicated in light of the reality
that it is a matter of degree. Two principles should be applied:

i) The mandate in the current Policy Guidelines that the environmental assessments
include a consideration of alternative structures and locations, and also include
comparison of a no project alternative, should finally be implemented. This allows the
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matter of degrees to become explicit. It also allows a transparent assessment of the
tradeoffs between costs of mitigation strategies and their efficacy.

ii) The hierarchy of strategies for attaining sustainability set forth in the current guidelines
should also be implemented and should bear on the sustainability rating. This hierarchy
requires avoidance of impacts to the extent feasible, then minimization, then mitigation
and then compensation or offsets.

We hasten to add, however, that revisions of the process for planning, approvals and regulation
of hydropower development in Lao PDR that are proposed in the next sub-section of this
Implementation Section, would make resolution of all of these issues unnecessary because a
Master Plan for sustainable development would be promulgated by the Government of Lao as
the first step, before proposals to build the specified projects are invited. Under this approach,
all invited projects would be made compliant with the Policy during the planning stage.

What are the Rights and Entitlements Conferred by an MOU, a PDA or an ECC

One of the most important issues to be resolved in implementing the Policy on Sustainable
Hydropower Development is: What rights and entitlements are conferred on a hydropower
developer by the issuance of a MOU to conduct a feasibility study, by a Project Development
Agreement, or by an Environmental Compliance Certificate (ECC)? Do these documents confer
any promise or guarantee that the project will ultimately be awarded a CA. This is of paramount
importance because it affects the sustainability determination for projects that have already
received either an MOU or a PDA, which includes all of the Xe Kong mainstream projects.

Analysis

There seems to be a lingering presumption in MEM and MoNRE that projects with MOU’s or
PDAs should be granted a CA if they demonstrate technical and financial feasibility and also
comply with all procedural requirements in the environmental and social impact assessment
process and implement whatever impact mitigation requirements may be imposed by DNREP
within that process. In other words, there is a presumption that once a project has obtained an
Environmental Compliance Certificate, it has been judged to be “sustainable”.

There are several counterarguments to this view:

e [t is clear that existing projects are not “grandfathered” out from the Policy on
Sustainable Hydropower Development. Section 1 of the Guidelines provides that:
“Existing hydropower projects will also be reviewed to ensure that any unsustainable
aspects could be adequately addressed.” If existing project are within the sweep of the
policy and its substantive requirements, it seems clear that projects that do not yet exist,
but have only received permission to continue to be developed, are also included in the
scope.

e Because MoNRE does not disclose the content of ESIAs, it is not apparent that it fully

complies with the instructions contained in the Policy and its Guidelines on the scope
and content of the ESIAs in several important respects that bear on the determination of
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sustainability. These likely deficiencies call into question the legal validity of the
Environmental Compliance Certificates:

1. The ESIAs that have been approved for the mainstream projects MAY not include
a cumulative impact analysis that takes account of the operations of all the other
six proposed mainstream dams in the cascade (Policy §7).

2. The ESIAs MAY not take account of the large transboundary impacts that would
occur in the downstream system in Cambodia and Vietnam (Policy §7).

3. The ESIAs MAY not include a risk analysis over the entire life span of the project
(Guidelines §7.1)

4. The ESIAs MAY not include an analysis of alternatives for project structure and
locations, such as are provided in the Master Plan (Guidelines §7.1).

5. DNREP does make the ESIA’s or ECCs publicly available, in contravention of the
clear instruction in the Guidelines and Policy that “All hydropower projects shall
be undertaken on the basis of transparency and openness”.

e Compliance with mitigation measures required in an ECC may not be sufficient to assure
“sustainability”. §7 of the Policy which states that “before a project can be approved the
ESIA must ensure that potential negative impacts on the environment and social
[system] can be prevented and/or avoided”. However, Section 5 of the Master Plan finds
that some impacts from the mainstream impoundments cannot be mitigated,
specifically, the barrier to migration that the reservoirs themselves present.

e Under the newly decreed Water Resources Law of 2017, a hydropower power project
cannot proceed without a water right certificate, which will require that the project
inflict “minimum impact” on the environment and meet minimum stream flow
requirements. These conditions may represent a higher standard than currently
implemented by DNREP in issuing ECCs.

Proposed resolution

Developers that have already received an MOU or PDA are guaranteed an exclusive franchise to
conduct feasibility, environmental impact, financial viability and other investigations at a
specific site. These studies may (or may not) demonstrate the technical, environmental and
financial “sustainability” of the project. In the event that the GoL eventually determines that the
project meets the sustainability test and approves the project, that developer has an exclusive
right to the award of a CA on a non-competitive basis. However, the MOUs and PDAs do not
provide any assurance that the GoL will decide to approve the project. The Master Plan casts
doubt on whether the proposed mainstream dam projects can satisfy a meaningful definition of
environmental sustainability.
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Projects that receive an ECC on the basis of an ESIA that does not include a robust assessment of
cumulative and transboundary impacts and, siting, design and operational alternatives, or that
does not include an explicit finding that all significant environmental impacts will be prevented
or mitigated are not eligible for a CA unless they undergo further environmental review in
compliance with the relevant requirements of the Policy and Guidelines.

In the future, the Master Plan recommends that the determination of environmental
sustainability be made in the first instance by MEM and MoNRE in the process of preparing a
basin-wide hydropower development plan that is specifically oriented to satisfy standards and
criteria for environmental sustainability. Such plans will identify the projects (sites, designs and
operations) that are “pre-qualified” as sustainable and that will be offered to investors to
prepare feasibility studies.

The possibility that a project will not be approved after it has completed all tasks under an MOU
or PDA is a normal business risk that is part of the cost of doing business in the hydropower
sector. But, it can be substantially reduced through the promulgation of a development master
plan in advance. When that is done, as the Master Plan proposes for the Xe Kong, the projects
should be offered to the developers, in the order of priority determined by the Master Plan
through a competitive public tender that specifies all relevant terms and conditions required by
the GoL to assure that the project is sustainable. The approval process will include a project-
specific environmental and social impact assessment, as well as all the other steps currently
required for project approval. But many of the environmental issues will already be
substantially resolved in the master planning process so that ultimate approval is highly likely,
if not inevitable.

This analysis raises important issues with respect to the legal status of the seven proposed
mainstream dam projects in the Xe Kong basin. All of these have completed feasibility studies as
of the time of this writing. Yet none of them have a current and permanent Environmental
Compliance Certificate. The ECC for Xe Kong 5 is temporary and not final, and the ECCs for Xe
Kong Downstream A and B have expired. Also, none of these projects have signed a power
purchase agreement. Therefore, none are yet eligible to receive a concession agreement to
build, own and operate the project.

Note, NHI has not been able to ascertain whether the ESIAs submitted by these projects fully
comply with the new requirements in the Policy and its Guidelines regarding scope and content
because MoNRE has not responded to repeated requests to provide those documents for review.
If the ESIAs are not fully compliant, NHI recommends that it require the assessments to be
redone and, in particular, to include an assessment of alternative sites, including those proposed
in the Master Plan, and detailed cumulative transboundary impact assessment comparable to
that provided in the Master Plan. NHI believes that such assessments, if done candidly, would
show that these projects do not satisfy meaningful sustainability criteria. We also point out
that MoNRE has not made an explicit finding with respect to these ESIAs that they show that all
environmental impacts would be successfully mitigated. Particularly, the barrier that the
reservoirs pose to fish migration may not be capable of successful mitigation, as shown in
Section 5 of the Master Plan.
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MODIFICATIONS OF CURRENT PROCESS NEEDED TO IMPLEMENTATION THE MASTER
PLAN

The current process for hydropower development planning and approvals is driven largely by
investor initiative. The project developers identify potential sites and project parameters, apply
for an exclusive right to conduct feasibility studies and environmental and social impact studies,
negotiate financial terms, and obtain a concession agreement to build, own, operate and then
transfer the project. All of the technical and financial analysis is conducted by the developers
and their consultants with some degree of oversight by the Ministry of Energy and Mines and
Ministry of Natural Resources and Environment. But these ministries lack both the technical
capacity to independently review the technical analyses performed by the developers and the
means to acquire that expertise. Consequently, development occurs in a rather ad hoc manner,
without consideration of the optimal basin-scale alternatives.

The Policy on Sustainable Hydropower Development, which requires a consideration of least
impactful alternatives, and the recently revised Water Resources Law, which calls for basin-
scale water resource allocation decisions, calls for an inversion of this process, and the
Sustainable Hydropower Master Plan for the Xe Kong Basin illustrates how this can be done. To
Implement the Master Planning approach, the GoL would assume a proactive role in
determining in the first instance what facilities it wants to have built, where and how. This will
include decisions on sites, scale, designs, operational policies, timelines, and mitigation
requirements. All of these except the timeline will be set forth in the master plans. This is
sometimes called “hydropower by design”. The socialist development paradigm calls it
“centralized economic planning”. By any name, it amounts to the Government of Lao becoming
the master of its own house when it comes to the economic development of its water resources
to attain the highest possible benefits for the people of Lao, not just for the immediate term, but
in a sustainable manner for future generations.

The major change is simply that MEM would conduct a reconnaissance level assessment of
siting, design and operational alternatives for hydropower development in each major
catchment in Lao PDR. MoNRE would conduct a programmatic-level environmental and social
impact assessment of these alternatives to ascertain which of the alternative sites, designs and
locations could best avoid, minimize, mitigate or compensate for the adverse impacts. From
these assessments, MEM and MoNRE would together prepare a master plan that specifies and
rank orders the projects for which the GoL should solicit and accept proposals from
developers/investors for MoUs to conduct detailed technical and economic feasibility studies,
and project-specific environmental and social impact assessment. In awarding MoU’s, the
government will open a global public tender to accept competitive applications from
prospective developers to construct and operate a project that meets the announced
specifications for location, design, operations, etc. The bids will include the proposed financial
benefit package to the GoL. The MEM will then award a concession agreement to the offer that
it finds superior. The winning proposal would be selected on a competitive basis in terms of
demonstrated capabilities and performance records rather than on price terms. Where the
master plan includes a series of projects in the same basin would best be operated in a
coordinated fashion, it may well decide to select a developer that will undertake to build, own
and operate the entire suite of projects. The price would be determined by negotiations of
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financing terms, power purchase agreements, and tariff negotiations. With these changes, the
procedure of obtaining an Environmental Compliance Certificate, water rights certificate,
project development agreement, and concession agreement would be the same as under the
current practice.

The change in existing procedures that this calls for may seem rather modest, but would have
transformative effects. It would assure that the projects that enter the approval pipeline are
ones that the government-controlled planning process determines meet the sustainability
principles and standards. Equally important, it would assure that projects that do not meet such
standards and principles do not receive the impetus that conferring an MoU currently provides.

In addition to leading to more sustainable projects, such a centralized planning approach will
also provide major benefits for the GoL and private developers. System-wide planning will
streamline the project development process because many of the issues that complicate and
delay project approval will have been resolved before a feasibility study is initiated. This
master planning approach will also reduce the risk that a project will ultimately fail to receive
the necessary approvals. This will save money in the long run, and will reduce financial risks
typically associated with ad hoc or individual, developer-driven projects. At the same time, the
GoL will hold “the cards” to advertise projects for development on their own terms as laid out in
the master plan.

Other benefits include:

e Engaging a variety of stakeholders and capturing their perspectives and participation at
an early stage of planning (Opperman et al., 2017), which also reduces the chance of
delays;

¢ Fostering coordinated basin-wide development plans;

e C(Creating an enabling environment for Public-Private Partnerships (PPPs)

¢ Identifying project sites with secured grid connections;

e Expediting financing approval-time and creating more favorable financing terms due to
the reduced financial risk to lenders and equity investors (Srinivasan, 2013 and
personal communication with J. Raepple);

¢ Reducing the lead time for developing a project (Srinivasan, 2013: 4);

¢ Building technical capacity of GoL staff.

As under the current process, a project that receives a MOU for a feasibility study will have an
exclusive right, on a non-competitive (sole source) basis to build, own and operate the project, if
the project proves to be technically and financially feasible and other procedural requirements
are satisfied.

It will be noted that most if not all of the river basin in Lao already have existing hydropower
projects and prospective projects for which feasibility studies are already underway under
existing MoUs. However, that state of affairs does not preclude, and may actually facilitate
preparation of basin-wide master plans to guide future development. With respect to existing
projects, the siting criteria applied for the Xe Kong Master Plan give priority to new sites located
above these existing projects on the rationale that these are inaccessible to migratory fish.
Some of these sites may already be the subject of existing feasibility studies. If those projects
otherwise satisfy sustainability principles and criteria, they should be given a priority for
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approval under the existing process. If such sites have been studied and proven to be infeasible,
of course they should not be included in the master plan for that river basin. The major
difficulty is with respect to project currently undergoing feasibility studies that are not included
in the master plan because they are deemed to not satisfy the sustainability principles and
criteria. This is the situation with the mainstream dam proposals in the Xe Kong, in the view of
the NHI Team. The question is, how can these be cancelled?

The answer has several components:

e First, as noted in this implementation section, the holder of an MoU for a feasibility
study enjoys an exclusive right to develop that project should it prove to be feasibility
and ultimately be found to be “sustainable” under criteria to be developed by the GoL,
but it does not have a guarantee that that approval will be forthcoming. Even existing
projects are subject to review under the Policy on Sustainable Hydropower
Development; therefore certainly project merely being studied are not exempt.

e Second, these projects must comply with the new requirements for environmental
impact assessment, which includes assessment of alternative sites and designs as well as
cumulative and transboundary impacts. This impact disclosure and alternative
assessment serves the purpose of enabling MoNRE to determine whether a project
should go forward or not; it is not just a pro forma procedural hurdle. Projects that have
not fully complied with these more demanding impact assessment requirements should
be required to re-do their assessments before they are entitled to receive an
Environmental Compliance Certificate.

This change in the process for planning and approving hydropower projects will require some
modifications in the existing laws, regulations and institutional practices. This sub-section
makes recommendations for the modifications that will be needed to fully implement the Policy
on Sustainable Hydropower Development in Lao PDR.

Recommendation 1: The Ministry of Energy and Mines Should Prepare Basin-
Wide Sustainable Hydropower Master Plans

DEPP already has the authority and mandate to develop electricity development plans at the
national scale (Policy Guidelines on the Implementation of the Policy on Sustainable
Hydropower Development in Lao PDR 2016, Section 5.2, b, the Electricity Law 2012, Article
10).). It can implement that authority to develop basin-wide hydro development plans in the
manner exemplified by the Xe Kong Master Plan. It also has reason to do so to satisfy the river
basin-scale approach to the issuance of water rights certificates by DWR or PONRE/DONRE
depending on the scale of use under the revised Law on Water and Water Resources 2017. This
Master Plan provides the template on how to do basin-wide planning, and the Policy on
Sustainable Hydropower provides the procedural framework. What DEPP lacks is the mandate,
the substantive standards, and the financial means to do so.

Action may be necessary by the National Assembly and/or the Prime Minister to command that
future hydropower development occur only within the framework of basin-scale development
plans the lay out the locations, designs and operational policies for hydropower projects.
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As the Master Plan illustrates, the main challenges in developing environmentally sustainable
hydropower development plans entails the following steps:

1. Survey of suitable sites for hydropower projects in terms of the necessary physical
conditions. These are topography, hydrology and geology.

2. For each of these sites, assess the effect that the dams and reservoirs would have on
migratory fish and on endemic resident fish species. Eliminate or assign lower priority
to those sites that would have appreciable adverse impacts.

3. For the remaining sites, assess designs that will facilitate sediment discharge and
maximal fishery mitigation measures.

4. Define operational policies for these dams that maintain a semblance of the natural flow
regime that is conducive to the maintenance of ecological values.

5. Estimate the potential power output from these projects.

6. Offer the best performing alternatives, perhaps in rank order, to the private investors
through a public tender.

For the Xe Kong, the Master Plan offered by the NHI project completes all of these steps at a pre-
feasibility or reconnaissance level, except the last one. When these steps are completed, the
current process for approval of the individual projects in the basin-wide master plan would be
implemented, including the MOU, FS, ESIA, and CA stages. All of these stages would greatly
facilitated by the technical work to produce the basin-wide master plan. But, the site-specific
process would be conducted at more definitive level of analysis that would also include the
engineering and financial aspects.

Recommendation 2: The Inter-Ministerial Committee Should Articulate the
Substantive Standards and Criteria for Determining the Sustainability of
Hydropower Projects

The Policy on Sustainable Hydropower Development appropriately states that “sustainability”
has several dimensions, including environmental, social, technical and financial sustainability.
The Sustainable Hydropower Master Plan for the Xe Kong is oriented toward the environmental
dimension, and therefore this Section addresses primarily that aspect of implementation.
Notably, the Policy is also oriented mostly toward the environmental concerns of hydropower
development. It seems plain that, for this dimension, the proper agency to formally promulgate
the applicable standards, and to make the initial determination as to whether the standards are
met, is MONRE. However, because these standards are foundational for the implementation of
the policy, and will determine the course of future hydropower development in Lao PDR, it is
appropriate that these standards be ultimately approved by the Inter-Ministerial Committee
(IMC) that the MEM is to establish.

However, during the review and comments on the internal review draft of the Master Plan, it
was pointed out that inter-ministerial committees are much better at performing oversight than
in executing tasks and achieving results. It was therefore proposed that the Inter-Ministerial
Committee (IMC) appoint a standing task force of staff members to actually develop and vet the
standards and criteria, for ultimate approval by the IMC. This seems a sensible
recommendation.
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As noted, the Policy on Sustainable Hydropower Development states goals to be attained and
procedures to be followed, but it does not provide the substantive tests or criteria for
determining what projects qualify as sustainable, or the degrees of sustainability. The Xe Kong
Master Plan provides a functional definition sustainability expressed in terms of the attributes
of sustainable projects. The attributes and their rationales are discussed in Section 6 of the
Master Plan. NHI recommends that these attributes constitute the core of the official definition
of “sustainable hydropower” by the IMC.

The Integrated Environmental and Social Obligations for Projects does make reference to
several guidance documents on sustainable hydropower. These include the IHA Hydropower
Sustainability Assessment Protocols (see Annex 12.2), the ADB Safeguards policies, and the
IFC’s cumulative impact assessment guidelines (Annex 12.3). NHI has analyzed these to see if
they provide the needed substantive content for a functional definition of sustainability. The
basic conclusion is that these, like the Lao Policy Guidelines themselves, express sustainability
mostly in terms of goals and objectives, processes and procedures, and data and information
that is to be gathered and considered. To the extent that these provide a functional definition or
itemization of attributes that distinguishes “sustainable” projects from “unsustainable” projects,
these are noted in Annex 12.3. These, in the main, parallel the attributes of sustainability
proposed in Section 6 of the Master Plan.

In considering the adoption of sustainability guidelines from external sources, it may also be
useful to review those proposed by the IFC in view of its intention to focus on the Xe Kong Basin
as a pilot for demonstrating the implementation of its Cumulative Impact Assessment
Guidelines (see Annex 12.3).

Recommendation 3: DNREP Should Fully Implement the Instructions in the Policy
for Social and Environmental Impact Assessments and Sustainability
Determinations

The existing mandates are sufficient for the environmental and social impact assessment and
sustainability determination. What is needed is full compliance with these existing legal
requirements, particular those mandated by the Policy on Sustainable Hydropower
Development and especially with respect to the ESIA process. Specifically, the following
requirements for an approvable ESIA should be enforced by DNREP:

1. arisk analysis over the entire life span of the project,

2. an analysis of alternatives for project structure and locations, including a no-project
alternative,

3. lessons learned from previous projects,
4. cumulative impact analysis (see discussion below at page 17)

5. a meaningful assessment of transboundary impacts, as required by Section 7 of the
Policy (see discussion below at pages 17)
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6. a determination whether all “potential negative impacts on the environment and
social system can be prevented and/or mitigated”, as required by Section 4 of the
Policy. This omission is of concern in light of the findings in Section 5 of the Master
Plan that some of the impacts of the reservoir on migratory fish survival cannot be
mitigated.

7. openness, transparency and information disclosure” as the basis for undertaking all
hydropower projects (Section 10) as DNREP continues to treat ESIAs as confidential
documents that are the property of the developer.¢

Before it issues an Environmental Compliance Certificate, DNREP should make an explicit
finding that all “potential negative impacts on the environment and social system can be
prevented and/or mitigated” by the project as designed and proposed. And DNREP should
require that all ESIA’s be available for review and comment by stakeholders, Project Affected
Persons, and the general public to comply with the instruction of the Policy that hydropower
projects be undertaken on the basis of “openness, transparency and information disclosure”. In
sum, implementation of the Policy on Sustainable Hydropower Development does not require
new laws, it just requires compliance with existing laws.

Recommendation 4: Improve Implementation of the Instruction in the Policy
Regarding Public Involvement in the Approval Process

The Guidelines for the Implementation of the Policy on Sustainable Hydropower Development
and the regulations on environmental and social impact assessments and the regulations on the
Initial Environmental Examination call for stakeholder consultations and public participation in
the process of approving hydropower projects. These authorities recognize that stakeholder
consultations promote sustainable decisions by bringing into the process the needs, interests
and views of all stakeholders. Among issues of concern for stakeholders are the social and
environmental impacts, environmental and social monitoring and management plans,
mitigation measures, and resettlement plans.

It is important that consultations begin before any major decisions are made and continue
throughout construction and operation. The public participation will be most meaningful and
effective if it is initiated early in the process and continued to the end. The most important and
useful stage will be as soon as possible after the initial ESIA and ESMMP have been completed
and before an ECC and SESO are issued. At this stage, MoNRE and the developers should jointly
convene a series of public meetings or focus group sessions with the PAPs and other
stakeholders to brief them on the findings in the ESIA and ESMMP, to answer questions, and to
gather feedback. This engagement will be much more useful if the ESIA includes the assessment
of alternatives that is mandated by the Guidelines on Implementation of the Policy on
Sustainable Hydropower Development. The usual practice today limits the public involvement

6 If the MOU is terminated, the GOL has the right to uses the information of the FS and ESIA at no cost.
(Sample MOU, Article 9). The MOU and all information disclosed by one party to the other in connection with
the MOU shall be deemed to be confidential during the Mandate Period and 2 months after the expiry of the
Mandate Period (Sample MOU, Article 10).
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to the early stages and does not include the outputs of the ESIA or ESMMP, perhaps because

MoNRE continues to treat those documents as the confidential property of the developers,

which is inconsistent with the express instructions in the Policy. This should be rectified.

Table 12-2 provides suggested stages of stakeholder involvements.

Table 12-2. Stages of Stakeholders Consultation.

Stages of the project life cycle

Stakeholder consultations

MOU-PDA & ESIA/ESSMP

Early consultation to provide an opportunity for the
stakeholders to comment on what they see as main
issues and priorities regarding the effects of the
project.

Preparation of the stakeholder consultation plan.
Briefings on content and results of ESIA/ESSMP
including alternatives assessment

Respond to questions and glean feedback for
consideration in preparing final documentation and
ECC and SESO

PDA-CA

Implementation of the stakeholder consultation plan
Consultation with stakeholders before final decisions

are made.

CA-Construction

Inform the stakeholders regarding the decisions

Construction/Operation

Post decision-making stakeholder involvement
on project implementation with respect to grievance

and monitoring mechanism

Stakeholders should be engaged in monitoring and
evaluation and helping in identifying corrective
actions. Involving stakeholders, including local
stakeholders, rather than relying on experts can
increase acceptability of the stakeholders (as results
are derived from different points of view), knowledge
and interest, increase a sense of ownership, and
thereby make the project more sustainable.

Consultation planning

Suggested elements for the consultation plan include the following:

e Obijectives,

e Issues relating to sustainability,

e Scale of consultations: e.g. central/inter-ministerial, national (public), provincial,

district, sub-district, and village level,

e Timeline,

e Institutional arrangement with roles and responsibilities. A Core Team should be

appointed specifically to conduct the consultations and to serve as a body to address the

grievances of stakeholders.

e Identification of stakeholders,
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e Methods, techniques and tools to be used,

e Documentation: how the results of the consultation process be captured, documented,
tracked and disseminated,

e Mechanisms for communication with the developers, relevant government agencies and
stakeholders,

e Human resources required,

e Budget.

Objectives for stakeholder consultation

Each stage of hydropower development may need a different approach to consultation with
different stakeholders. For example, during the MOU stage, the objectives of the consultation
would be to disclose relevant project information and obtain concerns of stakeholders. The
concerns then will be included in the TOR. The ToR describes the work to be performed to
conduct the ESIA, conforming to the designated format and technical guidelines. Assurance of
appropriate public involvement is required (Ministerial Instruction on the Process of
Environmental Impact Assessment of the Investment Projects and Activities 2012, Clause 2.3).

As another example, before finalization of ESIA Report, the objective for public consultations
would be to learn whether stakeholders’ concerns have been adequately addressed and learn
about stakeholders’ preferences regarding the alternatives that are assessed.

Stakeholders identification

The process of identifying the key stakeholders, where they come from, and their key issues and
concerns is called “stakeholder mapping” When and how this is to be undertaken is not further
defined in the regulations nor is the process by which stakeholders are to be engaged.

Stakeholders be grouped into categories as follows:
e Statutory: MPI, MoNRE, MEM, PONRE, Provincial Department of Energy and Mines
(PDEM), DPI, District and Village Authorities.

e Beneficiaries & Affected People: Affected people include not only those whose property is
affected, but also competing water users, those tilling river bank gardens (due to
fluctuation of water), and fisherman. Some of these impacted people may be trans-
boundary.

o [Interested/influential stakeholders: private sector firms, banks, shareholders, lenders,
international organizations, civil society organizations, academic institutions, and other
peoples/organizations who have interest in the hydropower development.

Preparation of the consultation plan

Key aspects for preparation plan include:

e Formation of the consultation/public participation teams (the core team)
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e Training of the core team, including principles and methodologies for effective
consultations including grievance mechanisms.

e Hiring facilitators or providing special training on facilitation to the core team.

e Testing of approaches, tools and techniques to be used in the consultation plan.
Different tools and techniques shall be required for different stakeholders. For example,
tools typically used by social scientists such as problem trees, seasonal calendar,
historical timeline and resource mapping would be suitable for affected local people,
while PowerPoint presentation, followed by group discussion would be useful for
stakeholders such as international organizations, academic institutions and NGOs.
Materials such as PowerPoint Presentation and handouts need to be prepared in Lao
language and perhaps ethnic language as applicable to ensure that they correctly
understand what is presented.

e Establishment of a mechanism for stakeholders to raise their concerns and suggested
solutions throughout the project life circle. The GoL and developer shall implement a
grievance mechanism to be responsive to any concerns/complaints of stakeholders,
including all stakeholders not just project affected people and including all aspects of
sustainability, not just resettlement. The grievance mechanism should allow
comments/feedback on issues before decisions are made at each stage of the project,
particularly the MOU, PDA, CA, construction and operation stages. For example, the
grievance mechanism should allow for participation of stakeholders on the assessment
of project alternatives in the form of comments/feedback. A grievance process for
stakeholders to raise their concerns, grievance and legitimate complaints and to track
and respond to grievance should have the following elements:

0 Grievances can be received either verbally or in written form, including phone
calls.

0 Once received, the grievance is registered. The acknowledgement of the receipt
of the grievance must be provided within a definitive time such as 3 days due to
the need for screening and processing.

0 Screening of grievance is provided to determine responses: e.g., no solutions,
immediate response/solutions, medium and long-term solutions.

0 Implementation and follow-up of the proposed corrective actions then shall be
carried out, after which the complainant shall be informed of the action.
Explanation as to why action is not required must be provided, if no action is
required.

Communication
The following methods of communication with the public are suggested:

a) Face to face meetings with the public.

b) Awareness raising leaflets and booklets. The leaflet should include the most important
information about the project, its website, contact details including telephones. This is to
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ensure transparency and availability of information about the project planning,
construction and operation.

c) Dissemination of information via mass media and internet based media.

d) Reports, including environmental decisions and permits should be made available at
local administration offices, developer’s website, and local media.

e) Non-technical summaries, Stakeholder Engagement Plan, Environmental and Social
Action Plan, ESIA reports should be made available upon request in offices of relevant
agencies and developer offices.

Information disclosure

Disclosure of information about the project is necessary to provide an understanding of the
project opportunities, impacts and risks. However, to avoid possible competition, developers
often impose confidentiality restrictions, particularly at the early stages. Where confidentiality
restrictions apply, consultations must not disclose such information.

Documentation

Depending on the nature and type of stakeholders under consultations, documentation should
be done through one or a combination of the followings:

a) Notetaking,
b) Audio recorder,
c) Video recorder,
d) Flip charts.

The reports should be transparent, including number of people consulted, broken down into
types of stakeholders, sources of information such as interview, focus group discussion, village
meeting, district or provincial consultation workshops. Cross-cutting issues, particularly gender,
vulnerable groups and ethnicity should be included. Stakeholders shall be given a chance to
review and comment the report and response.

During the implementation process, roles and responsibilities of the government agencies
should include:

e Advice,

e Facilitation,

e Negotiation,

e Review of results of consultation,

e Ensure integration with ESIA process,

e Organization of local, regional and national consultations,
e Reporting and monitoring of effectiveness.
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Recommendation 5: Establish a Funding Mechanism for Sustainable Hydropower
Planning in Lao PDR”

The Master Plan provides a template for sustainable hydropower development planning that
can be further refined for the Xe Kong Basin and propagated in the other river basins in Lao PDR
and, indeed, throughout the Mekong River System. Implementing such Master Plans will
require the Ministry of Energy and Mines to assume a more proactive role in the process of
identifying suitable sites, designing the projects, and defining operational policies for
sustainable projects, and it will require and the Ministry of Natural Resources and Environment
to play a more proactive role in the environmental and social impact assessment process by
preparing programmatic assessments of the environmental and social impacts sufficient to
permit the best performing alternative projects to be selected for the master plan. Historically,
the hydropower developers have initiated and financed the technical studies to formulate viable
projects and assess their environmental and social impacts, with some degree of oversight by
these Ministries. For these Ministries to assume the initiative in the future would require a
substantial investment in technical capacity.

It is not realistic to expect DEPP undertake the technical analysis necessary to produce basin-
wide master plans to guide further hydropower development and implement the Policy without
the financial means to do so. Therefore, a financing mechanism is a prerequisite to
implementation of this new approach. Likely, the most efficient approach would be for these
Ministries to hire the necessary expertise from the commercial consulting firms and
international NGOs in a manner tailored to the particular geographic settings and technical
issues, just as the private project developers have done historically. The difference is that these
experts would be engaged not for the purpose of defining a particular project opportunity, but
to prepare a preferred basin-wide development scenario—a master plan. Another important
difference is that the allegiance of these consultants would now be to the GoL, whose interest is
the long-term sustainability of a project, rather than the developers, whose interest is in short
term maximization of return on investment. This is likely to substantially improve the quality
and scientific integrity of the studies.

Precedents for sustainable hydropower planning funds

Creating and administering a mechanism to generate the needed funds will require a dedicated
team of seasoned government staff who can work across different ministries and departments
to hire the advisors or technical experts. Seasoned financial experts or project development
professionals would be critical advisors to such a fund team, as their experience could help
ensure that fund is properly managed. Unless the fund is independent of potential investors or
developers, it could be misused to promote unsustainable projects.

NHI has found no exact model from other settings to emulate in recommending a funding
mechanism for the sole purpose of financing sustainable, basin- or system-wide hydropower

7 Significant contributions to this section were provided by Mr. Justus Raepple of The Nature Conservancy. He
works within the Global Rivers Program and as a Deal Lead for NatureVest, the TNC’s impact investment
division, where he identifies and structures transactions that create a financial return for investors as well as a
conservation benefit to the environment.
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planning. The closest example is from The Nature Conservancy’s (TNC) work on “Hydropower
by Design” in river basins around the world, in which they are partnering with governmental
agencies in Mexico and Myanmar, among other countries, to design funding mechanisms
(Ingram, E. 2017; also see The Nature Conservancy, WWF, and the University of Manchester,
2016). Based on the experience of TNC, the best approach for setting up a financial mechanism
for hydropower master planning in Laos is to create a revolving fund that would be initiated
with an initial infusion of funding from a multi-donor trust fund, such as the Asian Development
Bank’s Asia Pacific Project Preparation Facility (A3PF), and then replenished from assessments
of projects as they move through the approval process.

Project preparation funds, such as the A3PF, have been established by many international and
multilateral development banks, including the International Finance Corporation (IFC)8, the
Inter-American Development Bank (IDB)% and the ADB to provide funding and advisory
services for “early stage” project development of infrastructure, such as hydropower and solar.
Generally, these programs are targeted toward developing countries and helping them to
achieve their sustainable development objectives. A PPF provides funding to support early
stage development activities such as “feasibility and environmental studies, legal analyses and
transaction structuring to make projects attractive to investors. They also can provide a
framework to help governments meet strategic priorities for infrastructure and develop a
realistic pipeline of projects to meet those targets” (Opperman et al, 2017:121).

This model has been developed for technical work on feasibility studies, to improve the design
of individual projects at an early stage of development, or for stakeholder consensus-building
processes.l® It would have to be adapted to fund hydropower “master plans” which involves a
basin-wide development approach rather than individual projects.

NHI recommends that the GoL work with the A3PF1! to provide the initial or first round of
funding to produce an initial master plan, such as the one that NHI has proposed for the Xe Kong

® The Infrastructure Development Collaboration Partnership Fund (DevCo) is a multi-donor facility founded in
2003 and managed by the IFC. It provides advisory services to governments in the poorer (DAC | and Il)
countries to help them structure transactions that facilitate private sector participation in infrastructure
projects, including in the power and renewable energy sector.

http://www.ifc.org/wps/wcm/connect/industry ext content/ifc external corporate site/ppp/partners/devco

°The IDB manages the Sustainable Pipeline Accelerator (ACL), a component of NDC Invest, which supports pre-
development activities and the additional costs associated with ensuring that infrastructure projects are
planned, designed and managed to meet countries’ sustainable development goals in Latin America and the
Caribbean. https://www.ndcinvest.org

%0 addition, many development banks, such as the Asian Development Bank’s A3PF are willing to support
innovative, first-of-its-kind projects that other funding sources might not take on.

" “The $73 million Asia Pacific Project Preparation Facility (AP3F) is a multi-donor trust fund (managed by the
Asian Development Bank) aiming to increase the level of infrastructure development and enhance the quality
of infrastructure in Asia and the Pacific” (AP3F webpage, 2017). AP3F provides financial assistance to central
and local governments (or their public agencies) from Developing Member Countries of the ADB to support the
financial, legal, and technical advisory services required to prepare and structure PPP transactions, including
enabling reforms and capacity building.
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Basin. That plan will produce a pipeline of sustainable projects that will be offered to the
development community for applications for the various stages of the existing approval process.

Examples of how to replenish the hydropower planning fund

One of the ways to recapitalize the hydropower planning fund is to collect assessments on
projects as part of the auctioning process for selected sites (Opperman et al., 2017). This It is
important that the funding mechanism be strictly managed and remains dedicated for the
purpose it was set up. Added to that process at the concession agreement stage would be an
assessment of funds that would be used to replenish the initial fund, which would then be used
for further master planning on another basis. This would establish a hydropower planning
facility that can be sustained indefinitely.

Fees can also be collected at the end of the auction process when a winning bid has been
awarded. This example is used in Brazil, Spain and elsewhere. The Energy Planning Agency
(EPE) of Brazil is responsible for “preparing a hydropower inventory and environmental
assessment studies within a river basin and then recommends projects for auction that are
consistent with its basin plan. It is partly financed by developers who win the auctions and then
reimburse the agency for its planning outlays” (The Nature Conservancy, WWF, and the
University of Manchester, 2016: 48). Spain also collects a fee from successful bidders in their
renewable energy (wind and biomass) auctions in the amount of 0.17 Euro/kKW (or
~US$0.20/kW) to cover administrative costs. In addition, it is common for bidders, to provide
financial guarantees that help ensure the project(s) will be built. In the Brazilian auction
system, for example, a bid bond of 1% of the project’s estimated investment cost is required for
bidders to enter phase 1 of the auction, and then the bid bond raises to 5% of the project’s
estimated investment in phase 2 (Barroso, 2012; IRENA, 2013; Forster and Amazo, 2016). The
bid bonds are deposits and are returned upon successful completion of the project, whereas
application or development fees are non-refundable.

Another option is to require a resource levy or impact fee as part of the concession agreement.
This could be a preferred source for replenishing the hydropower planning fund in cases where
projects are under existing MOU and developed using a non-competitive bidding process. For
example, under the Draft Concession Agreement for the Nam Theun II (900 MW) project in Lao
PDR, the GoL received a royalty up to 30% of gross income and a Resource Levy up to 30% of
net income from the Nam Theun 2 Electricity Consortium (NTEC). Such a resource levy could
be placed on new projects and the money used to fund the planning for the next tier of projects
in the Master Plan, and contribute to initiatives to restore or mitigate social and environmental
impacts. In addition, Srinivasan (2013) suggests “As part of a memorandum of understanding
or agreement signed between the developer and the government, the government fund might
earn warrants or equity in the project. These warrants could be sold at financial close” (pg. 4).

The GoL could collect application fees from prospective developers who wish to bid on a project
identified in the Master Plan. The United States Environmental Protection Agency (EPA) uses a
model under the Water Infrastructure Finance and Innovation Act of 2014 (WIFIA), in which the
EPA is authorized “to charge fees to recover all or a portion of the Agency's cost of providing
credit assistance and the costs of retaining expert firms, including financial, engineering, and
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legal services for water infrastructure projects (EPA, 2017). Each project that is invited to
submit an application is required to pay a non-refundable application fee that is equal to 0.5%
of the minimum threshold project cost ($5-20 million depending on the size of the community
that the project will serve) (EPA, 2017). In the case of Lao PDR, the hydropower projects in the
Master Plan could generate significant revenue for a hydropower planning fund using this
model.

Figure 12-5. Diagrammatic example of a revolving funding mechanism for funding hydropower master planning in Lao PDR.
Adapted from TNC’s Power of Rivers: Business Case by J.J. Opperman et al., 2017: page 122-123. * Tier 1 and Tier 2 projects
would provide approximately 816 MW and a total of 2604 GWh/y of new power, enough to replace all of the proposed
mainstream dams except the highest one (Xe Kong 5). That would make all of the major tributaries below the headwaters
accessible to migratory fish.
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Diagrammatic example of a revolving hydropower planning fund

To help shed light on the topics described above, NHI has adapted a diagrammatic example of an
early project planning facility from TNC’s Power of Rivers: Business Case (Opperman et al,
2017), that is loosely based on the Brazilian system of energy planning and also draws on
examples and PPFs mentioned above. Figure 12-5 above utilizes the TNC concept and inserts
the Tiers of Hydropower Projects identified in the Master Plan for the GoL to show how a
hydropower planning fund could be initially funded, how it could be structured and
replenished. We also display the TNC’s original diagram (Figure 12-6) to show how the
hydropower planning fund would fit into broader scope of the project development process.

Figure 12-6. Diagrammatic Example of Early Planning Project Preparation Facility. Source: Box 6.4 from TNC’s Power of
Rivers: Business Case by J.J. Opperman et al., 2017: page 122-123.

Recommendation 6: Adapt the Laws and Procedures for Public Tenders and
Competitive Bidding for Implementation of the Master Plan

The Master Plan for Sustainable Hydropower Development in Xe Kong River Basin is the first of
its kind in Lao PDR. It supersedes previous “master plans”, such as the 1995 study by JICA
(Japanese International Development Agency), which did not purport to present an
environmentally sustainable development pathway (see Section 1 of the Master Plan for
discussion), and is intended as a model for sustainable hydropower planning at the basin scale
that can be applied to other river basins in Lao PDR, elsewhere in the Mekong River Basin, or
anywhere in the world. It provides an approach for the Government of Laos to assess and select
hydropower development options in advance of entertaining proposals from private developers
(or public developers such as EDL or EDL-Gen) to conduct feasibility studies on such projects.
Projects that the GoL finds to be the best options in terms of location, design and operations
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would then be offered to the hydropower developers under a public tender on a schedule that
meets the power and revenue goals of the GoL, using a government managed-bidding process.
For this purpose, Annex 12.5 summarizes the existing procurement framework for
infrastructure project in Lao PDR.

First, it is necessary to refer back to the previous discussion in this Implementation Section on
the rights and responsibilities conferred on project proponents by existing MOUs and PDA’s. As
Section 7 of the Master Plan shows, there are five projects that are deemed to satisfy the
sustainability criteria proposed in Section 6 that are already under study with existing MOUs or
PDAs. Indeed, three of these are assigned the highest priority for construction. This
implementation section concludes at pages 38-40 that these MOUs and PDAs confer on the
holders an exclusive right to develop these projects on a non-competitive basis in the event that
the Government of Lao ultimately selects these projects for construction, as the Master Plan
recommends. Therefore, the competitive procurement process described below would not
apply to these projects.

NHI believes that the current laws and procedures for procurement through competitive
bidding can be adapted to also perform well for the selection of investors/developers to
undertake feasibility studies for the projects identified in the Master Plan as sustainable by
adapting the two-tier process described on pages 46 of this Implementation Section. This might
be done as follows:

The two-tier procurement process

Decree No.03PM, and its implementing rules and regulations (see Annex 12.5) require pre-
qualification and public bidding for hydropower projects of the scale featured in the Master
Plan. Standards and conditions are stipulated and statements of qualifications would be
evaluated by a tender committee. All firms meeting the standards and conditions are then
invited to participate in the competition. State enterprises are also eligible to bid if they are
legally and financially autonomous from the Ministry of Energy and Mines. It is unclear if EDL
is eligible to bid for any hydropower projects under this Decree as it is legally under MEM. The
bidder may be required to furnish evidence of their financial capacity to fulfill the requirements
of the contract. Evidence maybe furnished by (1) certified statements from banks, (2)
presentation of the bidder’s balance sheet, or (3) evidence of a record of satisfactory completion
of with civil works projects, or furnishing of goods or services similar to those required in the
contract for the previous three-year period (Ministry of Finance 2004, Article 17).

Evidence of technical ability maybe furnished by means of:

e Professional and educational qualifications of the bidder and/or its managerial and
supervisory staff and, in particular, of persons responsible for carrying out the
particular works or services for the proposed contract.

e Alist of hydropower projects carried out, with certificates of satisfactory execution for
similar works, issued b previous clients.
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When the Ministry of Energy and Mines wishes to move ahead with a project identified in the
Master Plan through the two-stage bidding process, it will invite submission of expressions of
interest through the usual announcement process and also actively outreach to potential
investors/developers. MEM would provide a statement of the site, design and operational
specifications for the invited project only at the level of detail that is determined in the master
planning process. MEM would invite bidders to propose any additional technical details for the
project that conform with the specifications in the Master Plan. Bidders submit offers to conduct
feasibility studies in a particular manner and timeline. What will be awarded initially through
the competitive bidding process is not a concession agreement to build the project, but an MOU
to proceed with a full-fledged feasibility study that goes well beyond the pre-feasibility or
reconnaissance level of analysis that produced the Master Plan.

After evaluating and ranking the submission, MEM will select the top ranked bidder on the basis
of demonstrated capabilities, financial assurance, and performance record. (Ministry of Finance
2004, Article 11). Often, the master plan for a particular basin may include a suite of
hydropower projects that are only feasible, or would be optimal, if operated in a coordinated
manner. Generally, integrated operations are best carried out by a single owner and operator.
Therefore, in such cases, MEM may well decide to choose an applicant that can demonstrate the
intent and capability to pursue such a coordinated development approach.

Any information related to the examination and evaluation of bids and proposals, deliberations
related to the evaluation and the award decision shall be kept confidential by the Tender
Committee and may not be disclose to bidders or unrelated persons until the award decision
has been approved and the contract accepted (Ministry of Finance, Article 26).

The GoL can develop procedures for competitive procurement of hydropower projects by
drawing lessons from other countries that have a well-developed practice, such as Brazil and
from the guidelines provided by the Asian Development Bank for projects that it finances (see
Annex 12.4).
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Annex 12.1: Applicable Laws and Standards

Applicable Laws

Applicable Laws include, but are not limited to the following:

The Constitution of the Lao People’s Democratic Republic dated 15 August 1991, amended on
28 May 2003

The Law on Investment Promotion, No. 02/NA, dated 8 July 2009

The Law on Electricity (Amended), No 03/NA, dated 20 Dec 2011

The Law on Environmental Protection, No. 29/NA, 18 December 2012

The Law on Water and Water Resources, No 02-96/NA dated 11 October 1996

The Law on Forestry, No. 06/NA, dated 24 December 2007

The Law on Aquatic and Wildlife Animals, No 07/NA, dated 24 December 2007

The Law on Land, No. 02/NA, dated 21 October 2003

The Law on Fishery No. 03/NA, dated 9 July 2009

The Decree on the Implementation of the Land Law, No. 88/PM, dated 3 June 2008
The Decree on State Land Lease or Concession, No. 135/PM, dated 25 May 2009

The Executive Decree on State Land Lease and Concession Fees Rate, No. 02/PR, dated 18
November 2009

The Decree on the Compensation and Resettlement of Development Projects, No. 84/PM,
dated 5 April 2016

The Ministerial Instruction on the Environmental and Social Impact Assessment for the
Investment Projects and Activities No.8030/MONRE, dated 17 December 2013

Regulations for Implementing Decree 192/PM on Compensation and Resettlement of People
Affected by Development Projects, No. 2432/STEA, dated 11 November 2005

Decision on the Management of Quality Standards for Drinking Water and Household Water
Supply No 1371/MOH dated 4 October 2005

Agreement on National Environmental Standards, No 2734/PMO.MONRE dated 7 December
2009

Regulation on logging and clearance after logging for a hydropower power project reservoir
area, No. 0112/MAF, dated 25 November 2008

GOL Guidelines

Step-by-Step Environmental Guidelines for Biomass Removal from Hydropower Reservoirs in
Lao PDR, MONRE December 2012

Technical Guidelines on Compensation and Resettlement of People Affected by Development
Projects, MONRE June 2011

Environmental and Social Operational Manual for the Road Sector, Ministry of Public Works and
Transport, March 2009
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National Policy on Environmental and Social Sustainability of the Hydropower Sector in Lao PDR,
7th June 2005.

Health Impact Assessment No. 365, MOPH, dated 1 March 2006

Health Impact Assessment Guidelines, Ministry of Public Health, 2010.

IFC Performance Standards

Performance Standard 1: Social and Environmental Assessment and Management Systems
Performance Standard 2: Labor and Working Conditions

Performance Standard 3: Pollution Prevention and Abatement

Performance Standard 4: Community Health, Safety and Security

Performance Standard 5: Land Acquisition and Involuntary Resettlement

Performance Standard 6: Biodiversity Conservation and Sustainable Natural Resource
Management

Performance Standard 7: Indigenous Peoples

Performance Standard 8: Cultural Heritage

IFC Environmental Health and Safety Guidelines

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Air Emission and
Ambient Air Quality, April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Waste Water and
Ambient Water Quality, April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Hazardous Materials
Management, April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Waste Management,
April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Noise Management,
April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Contaminated Land,
April 30, 2007

IFC Environmental Health and Safety Guidelines: Electric Power Transmission and Distribution,
April 30, 2007

IFC Environmental Health and Safety Guidelines: Waste Management Facilities, December 10,
2007

IFC Environmental Health and Safety Guidelines: Water and Sanitation, December 10, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Energy Conservation,
April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Water Conservation,
April 30, 2007

IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Community Health
and Safety, April 30, 2007
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IFC Environmental Health and Safety Guidelines: General EHS Guidelines, Construction and
Decommissioning, April 30, 2007

IFC Environmental Health and Safety Guidelines: Toll Roads, April 30, 2007

IFC Environmental Health and Safety Guidelines: Construction Materials Extraction, April 30,
2007

IFC Handbook for Preparing a Resettlement Action Plan, 2002

ADB Applicable Standards

ADB’s Safeguards Policy Statement (June 2009)
Public Communications Policy (October 2011)
Social Protection Strategy (2001)

Other International Standards and Guidelines

ISO 14001 Environmental Management System Standard, 2004

ISO 1996-1:2003 Acoustics - Description, measurement and assessment of environmental noise
- Part 1: Basic quantities and assessment procedures

ISO 1996-2:2007 Acoustics - Description, measurement and assessment of environmental noise
- Part 2: Determination of environmental noise levels

IEC 61672-1 Electroacoustics - Sound Level Meters - Part 1: Specifications
IEC 61672-2 Electroacoustics - Sound level meters - Part 2: Pattern evaluation tests
IEC 60942 IEC 60942 - Electroacoustics - Sound calibrators

Draft Hydropower Sustainability Assessment Protocol, International Hydropower Association,
August 2009

Requirements to ESMMP-CP and ESMMP-OP

VOLUME [: OBLIGATIONS, PLANS AND PROGRAMS

0.0
1.0

2.0

Terms and Definitions

General

1.1 Project Profile, Maps and Project Operations

1.2 Purpose of this ESMMP-CP/ESMMP-OP

1.3 The scope of the ESMMP-CP/ESMMP-OP and list of all sub-plans and SSESMMPs
Policy

This part shall contain a representation by the Company that the ESMMP-CP/ ESMMP-OP is in
all material respects, clear, complete, accurate and not misleading; that it complies with the
Company’s Environmental Management System; and that it is professionally created by duly
qualified consultants and experts; and that it complies with Standards including Applicable

Laws.
2.1 The Company’s environmental policy statement
2.2 Corporate environmental commitments
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3.0 Legal and other requirements

Details and justification of Best Available Techniques to be used and legal and other related
requirements;

3.1 Applicable Laws
3.2 Other Standards
33 BAT and Best Practices
4.0 ESMMP-CP/ESMMP-OP Organizational Structure, Roles and Responsibilities

This part shall describe the Company’s organization and contain specification of capabilities,
support mechanisms and resources necessary to achieve the Company’s environmental
policy, objectives and targets, including the definition of: a) responsible personnel with
appropriate knowledge, skills and training for specific tasks; and b) communication and
reporting responsibilities.

5.0 Authorities and other Stakeholders

6.0 Overview of Measures and Monitoring
6.1 Overview of Adverse Impacts and Measures

Identification of the environmental aspects of the Company’s work and identification
and evaluation of the Project impacts (including environmental Adverse Impacts)
that the Company’s activities, the Project and activities related thereto will have on
the physical, biological, social and socio-economic environment and conditions,
including Reservoir management.

Measures which the Company is responsible to perform, including environmental
plans and management programs addressing the Measures, which are to be
addressed by the Company;

Thematic overview of environmental Adverse Impacts as in the example below:

Environmental Impacts and Measures to Residual Compliance: Responsible
causes of avoid, prevent, Impacts (Reference to Unit and
Aspect/Issue ) . ;
impacts, their remedy or (duration and applicable Reference to
urati
geographic compensate timin Standards, Sub-Plans or
iming,
location and the impacts g. . BAT, Best SSESMMPs
. reversible/irrev .
impacted area . Practices,
ersible, scale idelines)
uideli
and &
magnitude)

Theme Water Quality

Reservoir
water quality

Downstream
water quality

Effluents
etc

Theme: Fish and other aquatic life
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Site or area specific overview of Adverse Impacts as in the example below:

Site or Area/ Impacts and Measures to Residual Compliance: Responsible
. causes of avoid, prevent, Impacts (Reference to Unit and
Environmental . .
impacts remedy or . applicable Reference to
Aspects/Issues (duration and
compensate timin Standards, Sub-Plans or
iming,
the impacts & BAT, Best SSESMMPs
reversible/irrev .
. Practices,
ersible, scale idelines)
uideli
and &
magnitude)
Reservoir
Water quality
Hydrology
Fish
Navigation
Bank erosion
Dam Site
6.2 Overview of Environmental and Social Monitoring
Thematic overview of environmental monitoring as in the example below:
Environmental  Compliance: Monitoring Monitoring Responsible Reference to
Aspect/Issue (Standards, methods frequency Unit Sub-Plans or
u
P BAT, Best SSESMMPs
Practices)

Theme: Water Quality

Reservoir
water quality

Downstream
water quality

Effluents
etc

Theme: Fish and other aquatic life
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Site or area specific overview of monitoring

Site or Area/ Compliance: Monitoring Monitoring Responsible
. (Standards, methods frequency Unit
Environmental
Aspects/Issues BAT, Best
u
P Practices)

Reservoir
Water quality
Hydrology
Fish
Navigation
Bank erosion
Dam Site
Water release

Water quality

7.0

Site or Area Specific Plans and Programs

These Plans and Programs shall include objectives and time scaled targets. They shall identify,
map and describe project operations and schedules. They shall clearly identify and
characterize impacts and risks and their causes / possible causes, and include plans and
measures to ensure full compliance with Standards including without limitation emission limit
values for discharges to water and to air, quantities of such discharges, waste management,
ambient water, air and noise limits or standards, and any other measures necessary for
environmental protection. Furthermore, where relevant they shall state specifications for: i)
environmental flow / riparian release; ii) dams and Reservoir management; and iii) aquatic
weed and vector control; and water quality (physical, chemical and biological parameters)
modelling and monitoring of upstream, Reservoir and downstream water bodies; iv)
vegetation management in Transmission Line Corridor, drawdown zones, project sites, v)
drainage, erosion control and management, etc.

The plans and Programs shall contain all necessary engineering drawings, specifications,
layout plans, location maps, cross-sections, transects, aerial photos and satellite imagery. Such
items shall be in proper scale and layout design for use by managers, field officers, and
regulators (MONRE Officers).

Staffing, qualifications and responsibilities for project operations, monitoring, checking and
control shall be clearly accounted for.

7.1 Reservoir Management Plan including biomass removal plan
7.2 Upstream and Reservoir Watershed Monitoring Plan

7.3 Downstream Area Management Plan

7.4 Dam Site and Camps Management Plan
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8.0

7.5
7.6
7.7

7.8
7.9
7.10
7.11
7.12
7.13

Processing Plant, Quarry and Borrow Pit Management Plan
Landfills and Spoil Disposal Management Plan

Fuel and Hazardous Material Storage and Station, Mechanical and Electrical
Equipment Depots Management Plan

Transmission Line Corridor Management Plan
Watershed Management Plan

Biodiversity Offset Plan

Biomass Clearance Plan

Environmental Flow Requirements

Others

Thematic Plans and Programs

Same requirements as for the Site and Area Specific Plans and Programs

8.1

8.2
8.3
8.4
8.5
8.6
8.7
8.8
8.9
8.10
8.11

Biodiversity, wildlife and aquatic life management (including biodiversity offsets and
other conservation measures)

Hazardous Substances Management
Wastewater and Runoff Management

Solid Waste Management

Transport, traffic and road/river/Reservoir safety
Emergency Management and Planning

Capacity Building Plans and Programs

Labor and Personnel Management

Health and Safety

Community Relations

Others

VOLUME II: PROCEDURES

9.0

Implementation and Operation

This part shall contain procedures for how the Company will measure, monitor and evaluate
its environmental performance, including corrective and preventative action procedures. It

shall contain details of how the Company will develop, review and improve its ESMMP-
CP/ESMMP-0OP, with the objective of improving its overall environmental performance, and

details of its auditing policies and programs.

9.1
9.2
9.3
9.4
9.5

Competence, training and awareness

Internal and External Communication

Documentation (GIS, GPS, photos, video recording, forms and reports etc)
Control of Documents

Operational Control
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9.6 Emergency preparedness and response
10.0 Checking
10.1 Monitoring, measurements
10.2  Evaluation of Compliance
10.3 Non-compliance, corrective action and prevention action
10.3.1 Non-compliance Level and Communication
10.3.2 Non-compliance procedure
10.4  Control of Records
10.5 Internal Audit
10.6  External Audit
11.0 Management review

12.0  Cross Reference of ISO 14001:2004 Requirements and Sections in the ESMMP-CP/ESMMP-
oP

13.0 Cross Reference to Standards
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Annex 12.2:

International Hydropower Associations’ Hydropower Sustainability
Assessment Protocol
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Annex 12.2: IHA’s Hydropower Sustainability Assessment Protocol

Available at: http://www.hydrosustainability.org

Disclaimer: This assessment is an Unofficial assessment as it does not comply with the necessary terms
required of an Official assessment. The results of this assessment do not necessarily reflect the quality
required of an Official assessment and may not be an accurate reflection of the sustainability of the
assessed project. ‘Furthermore, this assessment does not have the benefit of evidence that would have
been supplied by the Project Sponsor to complete the assessment.

The biophysical aspects that are taken into account in the Hydropower Sustainability Assessment
Protocol include water quality, biodiversity, downstream flow, erosion and sedimentation. The
Protocol cites “best practices” as the indicia of sustainability. In other words, the guidance in
these Protocols relate more to what “sustainable hydropower” should aim to achieve rather than
how to do it.

The substantive standards and criteria for, or attributes of, environmentally sustainable
hydropower projects that can be gleaned from the Protocols are itemized below. In this list, we
account for those that pertain to the bio-physical impacts of hydropower projects rather than the
socio-economic ones, while also acknowledging the importance of the latter. The net conclusion
is that all of these protocols are incorporated in the Master Plan to the extent appropriate to the
Xe Kong situation.

e Siting on tributary streams rather than mainstream rivers. We note however that
this criterion may only apply to pristine river basins. In already-developed river basins,
such as the Mekong, the opposite criteria may make more sense. In the case of the
Mekong, of instance, it is highly likely that additional mainstream dams between Xayaburi
and the Chinese cascade, such as the proposed Pak Beng project, would be less impactful
than the dams proposed for the Xe Kong tributary.

e Avoidance of high value biodiversity areas. This criterion underscores the priority of
avoiding river reaches that have not just high biodiversity but, even more important, high
endemism. The main concern should be over the endangerment of species extinctions.
The Master Plan implements this criterion to the extent possible under the current state
of knowledge regarding biodiversity in the basin, but we must note that effective
implementation requires the conduct of field work to identify reaches of high biodiversity
and endemism as a precondition of siting decisions.

¢ Increasing the effectiveness of existing water and energy infrastructure. This is a
key criterion in the Master Plan, which gives the highest priority to projects to augment
the output of existing hydropower projects by integrating solar photovoltaic component
to create a hybrid facility. Properly designed and operated, such hybrid facilities would
pose NO incremental natural resource damages on the river system. The potential for this
strategy is very large and merits emphasis in sustainability planning.

e Give priority to alternatives that provide multiple use benefits. Whether multiple
use projects that also provide flood control and water supply benefits are more
sustainable from an environmental sustainability standpoint (as contrasted to a net
economic benefit standpoint) is situational. It is notable that such projects will give
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hydropower generation the lowest operational priority in terms of the storage and
discharge regime.

Give priority to projects that are on already developed river systems. Stated more
precisely the priority to be to further develop portions of river systems that are already
developed, and, ever more specifically, to confine the development to the catchment areas
above the existing projects. This criterion is incorporated in the Master Plan.

Give priority to projects that minimize the area flooded per unit of energy (GWh)
produced. This criterion is more pertinent to effective management of sediment flows
that biodiversity. As such, itis incorporated into the Master Plan.

Avoid exceptional natural and human heritage sites. This criterion is incorporated in
the Master Plan by giving the projects that would impact the National Biodiversity
Conservation Areas a lower priority for development, or requiring that the impacts be
offset by funding restoration or enhancement of the natural values in that or other NBCAs.

Give priority to projects that have lower impacts on rare, threatened or vulnerable
species and that maximize habitat restoration and protect high quality habitats.
This criterion is incorporated in the Master Plan in the lower priority it gives to projects
that pose a risk to reaches that may have high endemism. For those projects, the Master
Plan recommends that species surveys be conducted before decisions are made to
approve the project.

Give priority to projects that achieve objectives in downstream areas (i.e.
environmental flows). This criterion is incorporated in the Master Plan in the
recommendations for operations of the existing dams that control flow patterns into the
portions of the basin that are important for migratory fish spawning.

Give priority to projects that have associated catchment management benefits.

Give priority to projects that have lower sedimentation and erosion risks. This
criterion is incorporated in the Master Plan in the recommendations on design and
operation of the reservoirs to facilitate sediment discharge.

Give priority to projects that avoid exceptional greenhouse gas emissions from
reservoirs. This criterion is satisfied by projects that do not inundate extensive forested
areas, or projects that remove the timber before the area is inundated. Since timber
harvest before inundation is the usual practice in the Mekong Basin, the Master Plan does
not specifically incorporate this measure.

Incorporate measures for passage of aquatic species. Design and operation of such
measures to assure their effectiveness are treated in detail in Section 8 of the Master Plan.

Incorporate measures to prevent invasive species. Notably, the measures cited in the
[HA protocols do not include the avoidance of the most pervasive and impactful practice:

Annex 12.2—3



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

the introduction of aquaculture into the reservoirs. Exotic species that escape
confinement in fish farms have typically causes the most fundamental changes to the
aquatic ecosystem. The Master Plan does not include aquaculture as a measure for
mitigating the losses to the natural capture fishery.

Incorporate erosion and sedimentation management measures. These are discussed
at length in Section 9 of the Master Plan. Notably, the IHA Protocols miss the point that
the most important consideration in reservoir sediment management relate to the proper
geometry of the reservoir (i.e., siting criteria), installation of sediment discharge gates in
the dam, and operations of the reservoir to discharge sediment, which has a direct effect
on hydropower generation.

Specify downstream flow regimes. This measure is included in the sustainability
criteria presented in the Master Plan. For the stream reaches below the dams
incorporated in the Master Plan, minimum stream flow criteria are expressed in terms of
magnitude, seasonality, frequency, and duration. This is included in Section 10 of the
Master Plan.
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Annex 12.3:

International Finance Corporation’s Cumulative Impact Assessment
Guidelines for HPP in Lao PDR

Annex 12.3—1



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

Annex 12.3: International Finance Corporation’s Cumulative Impact Assessment
Guidelines for HPP in Lao PDR

Available at: https://www.ifc.org/wps/wcm/connect/fbd4691c-2905-4bdd-bc01-cb8cl7ec2de5/
Lao+PDR+HPP+CIA+Guidelines English+version.pdf?MOD=AJPERES

The IFC’s Cumulative Impact Assessment Guidelines (CIAGs) do not provide an agreed standard
or criteria for sustainability, but suggest instead the need to establish thresholds:

“Thresholds are limits beyond which cumulative change becomes a concern and can be
expressed in terms of goals or targets, standards and guidelines, carrying capacity,
or limits of acceptable change (LAC). Scientific data and societal values are reflected,
to various degrees, in each description.”

There are several problems with this approach to operationalizing the principle of sustainable
hydropower:

e The thresholds of tolerance of the ecosystem to alterations caused by hydropower are
difficult to set as there is often a degree of uncertainty in the data related to the responses
of components of the ecosystem change.

e There are more likely to be gradations than thresholds in the responses of the ecosystem
to changes.

e Acceptable degrees of impairment of the system are more a matter of social choices than
scientific judgements.

e Stating limits to tolerance to impacts essentially states a quota, but provides no guidance
on the allocation of that quota among competing or alternative projects. A project that
uses up less that the full quota but much more than it needs to could be considered
“sustainable” under this approach.

The most useful guidance from IFC is found in Performance Standard 6: Biodiversity Conservation
and Sustainable Management of Living Natural Resources. Applying these to the Sustainable
Hydropower Master Plan for the Xe Kong Basin yields the following findings in green type:

Standard: No significant conversion or degradation of natural habitats, unless all of
the following are demonstrated:

0 No other viable alternatives within the region exist for development of the project
on modified habitat,

The Master Plan is essentially an alternative development assessment.
Specifically, it presents a development scenario that is a complete alternative to
the proposed mainstream dams which, it shows, would cause substantial
degradation of the natural riverine habitats that are essential to reproduction of
migratory species by converting them into lakes that would constitute barriers to
the movement of the migratory fish and their eggs and larvae. Clearly, here, viable
alternatives do exist and have been identified and described. The alternatives are
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Standard:

dams sited in the portions of the catchment that are inaccessible to migratory
species either because they would be in reaches that have been modified by
existing dams or are located so far up in the catchment that few migratory fish
would be affected.

Consultation has established the views of stakeholders, including Affected
Communities, with respect to the extent of conversion and degradation. ..

There is no record of consultations with affected communities having been
conducted for the mainstream dam proposals. For the alternative sites, the areas
are the communities that could be affected are sparse.

Any conversion or degradation is mitigated according to the mitigation hierarchy
(Page 42-43).

See below.

Mitigation measures will be designed to achieve no net loss of biodiversity
where feasible in areas of natural habitat. Appropriate actions include:

Avoidance of impacts on biodiversity through the identification and protection of
set asides,

Set asides means areas that are designated as “off limits” to hydropower
development. The Master Plan proposes that the mainstream Xe Kong be set aside
as not eligible for hydropower development.

Implementation of measures to minimize habitat fragmentation such as biological
corridors,

Measures to minimize the barrier effect of the mainstream dams are assessed in
detail in Section 8 of the Master Plan, which finds them inadequate to prevent
fragmentation and severe impairment of the migratory fishery.

Restoration of habitats during operations and/or after operations, and

Section 5 of the Master Plan demonstrates that the mainstream Xe Kong is unique
and irreplaceable as spawning habitat for migratory species. Restoration is not an
option.

Implementation of biodiversity offsets (Page 43).

“Offsets” means creating or restoring habitats to compensate for the loss of the
natural habitats. Section 5 of the Master Plan demonstrates that the mainstream

Xe Kong is unique and irreplaceable as spawning habitat for migratory species.
Offsets are not an option.
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Standard: In areas of critical habitat, no implementation of any project activities

unless all of the following are demonstrated:

0 No other viable alternatives within the region exist for development of the project
on modified or natural habitats that are not critical;

The Master Plan shows that viable alternatives to the mainstream dams do exist.

0 No measurable adverse impacts by the project on those biodiversity values for
which the critical habitat was designated, and on the ecological processes
supporting those biodiversity values,

Section 5 shows that the impacts from the mainstream dams would be large.

0 Theprojectdoesnotlead to anetreduction in the global and/or national /regional
population of any Critically Endangered or Endangered Species over a reasonable
period of time, and

Sections 3 and 5 of the Master Plan show that the mainstream dams would
endanger the continued existence of many of the migratory species.

O A robust, appropriately designed, and long-term biodiversity monitoring and
evaluation program is integrated into the client’s management program (Page
44).

No such program has been proposed for the mainstream dams and would
come too late to reverse the damage that they would cause.

Standard: No intentional introduction of any new alien species unless it is conducted in
accordance with the existing regulatory framework for such introduction (Page
45).

Aquaculture is specifically rejected as a compensation measure in the Master Plan.

Notably, DEPP has expressed the view that aquaculture with alien species
is an acceptable measure for mitigating the loss of the natural capture fishery.
However, escapes of these alien species from the fish farms would surely
transform the aquatic ecosystem.

Standard: Where alien species are already stablished, the developer will exercise
diligence in not spreading them into areas in which they have not already been
established. Measures should be taken to eradicate such species from the natural
habitats over which they have management control, as practical (Page 45).

See above.

! Because the Xe Kong is a unique and irreplaceable spawning habitat for migratory fish species that move up
and down the entire Lower Mekong system, it should be considered a critical habitat.
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Standard:

Standard:

As determined by the identification process of risks and impacts, where a project
is likely to have adverse impacts on ecosystem services, the developer will
conduct a systematic review to identify priority ecosystem services. If the impacts
are unavoidable, the developer will minimize them and carry out implementation
measures, aiming at maintaining the value and functionality of priority service. On
impacts on priority ecosystem services on which the project depends, impacts on
ecosystem services should be minimized and measures that increase resources
efficiency of operations should be implemented (Page 45).

This performance measure is unrealistic for the ecosystem services that would be
lost due to the mainstream dams. The services at stake are food sufficiency not
only for the residents of the basin and, indeed, the population of Lao generally, but
for the harvest of fish throughout the Lower Mekong Basin, and especially in
Cambodia. It is hard to imagine a program that could “maintain the value and
functionality” of the migratory fish reproduction that takes place in the Xe Kong.
In any event, no systematic review has been conducted by any of the developers
of the mainstream dams.

For the protection and conservation of biodiversity, the mitigation hierarchy
includes biodiversity offsets, which may be considered only after appropriate
avoidance, minimization and restoration measures have been applied (Page 42).

See above.
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Annex 12.4:

Lessons from Other Examples for Developing Procedures for
Competitive Procurement of Hydropower Projects
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Annex 12.4: Lessons from Other Examples for Developing Procedures for
Competitive Procurement of Hydropower Projects

The GoL can develop procedures for competitive procurement of hydropower projects by
drawing lessons from other countries that have a well-developed practice, such as Brazil (see
page below) and from the guidelines provided by the Asian Development Bank (ADB) for projects
that it finances.

Lessons from ADB’s Procurement Guidelines 2015

The ADB’s Procurement Guidelines 2015 apply to all contracts for goods and works financed in
whole or in part by ADB (ADB 2015, Clause 1.5).

Eligibility

Bidders from all eligible countries are permitted to offer goods, works and services for ADB-
financed projects. Any conditions for participation are limited to those that are important to
ensure the bidder’s capability to fulfill the contract in question. In case of any contract to be
financed in whole or in part by ADB, bidders cannot be denied participation for reasons unrelated
to its capability and resources to successfully perform the contract. Hence, borrowers should

carry out due diligence on the technical qualification of bidders to be assured of their capabilities
in connection with the specific contract (Clause 16-17).

Joint ventures

Any firm may bid independently or as a joint venture, either with domestic firms and/or with
foreign firms, so long as joint and several liabilities are confirmed. However, ADB guidelines do
not accept bidding conditions that require mandatory joint ventures or other forms of mandatory
associations between firms (Clause 1.10).

Procurement plans

National governments seeking funds from the ADB (“borrowers”) are required to prepare a
procurement plan for approval by ADB setting forth: (1) the particular contracts for the works,
goods and/or services required to implement the project during the initial period of at least 18
months, (2) the proposed methods for procurement of such contracts that are permitted under
the financing agreement, and (3) the related procedures of ADB. The procurement plan must be
updated annually or as needed throughout the project life cycle. The procurement plan shall be
implemented in the manner in which it has been approved by ADB (Clause 1.16).

Two-stage bidding

In the case of large, complex facilities such as hydropower projects, it may be impractical to
prepare complete technical specifications in advance. In such cases, a two-stage bidding
procedure may be applied, under which unpriced technical proposals are invited first. These are
prepared on the basis of a conceptual design and are subject to clarifications and adjustments. In
the first stage, technical proposal clarification is followed by issuance of amended bidding
documents and the submission of the final technical proposal. Priced bids are accepted in the
second stage (ADB 2015, Clause 2.6).
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Notification and advertising

The notice shall contain information on the borrower or prospective borrower, amount and
purpose of the loan, scope of procurement, the name, telephone number, e-mail address or fax
number and the address of the borrower’s agency responsible for the procurement and the
website address where specific procurement notice will be posted. The schedule date for the
availability of prequalification or bidding documents, if available, should also be indicated.
Related prequalification or bidding documents shall not be released to the public earlier than the
date of publication of the general procurement notice, except in case of advance contracting
(Clause 2.7).

Invitations to prequalify or to bid as the case may be, are to be advertised as specific procurement
notices on ADB’s website as well as in (1) a newspaper of national circulation in the borrower’s
country or (2) on an internationally known and freely accessible website in English. A copy of the
invitation for bids shall be submitted to ADB for approval and for publication in ADB’s website
(Clause 2.8).

Pre-qualification of bidders

Pre-qualification maybe needed for large or complex works or in any other circumstances in
which the high costs of preparing detailed bids could discourage competition. Itis also to ensure
that invitations to bed are extended only to those who have enough capabilities and resources.
Prequalification takes into account: (1) experience and past performance on similar contracts, (2)
capabilities with respect to construction or manufacturing facilities, and (3) financial position
(Clause 2.9).

The invitation to pre-qualify for bidding shall be advertised and notified as indicated in the
section on notification and advertising. There is no limit on the number of bidders that can be
prequalified. All capable bidders that meet the approved pre-qualification criteria should be pre-
qualified and invited to submit bids. The scope of the contract and a clear statement of the
qualification requirements are sent to those who respond to the invitation. A minimum period of
6 weeks is allowed for submission of applications. As soon as pre-qualification is complete, the
bidding documents are made available to the pre-qualified, prospective bidders.

Bidding documents

It is important that bidding documents provide all the information needed for bidders for
preparation of responsive bids. Bidding documents normally include: invitation for bids;
instructions to bidders; bidding forms; conditions of contract, both general and special; technical
specifications; bill of quantities and drawings; schedule of prices and necessary appendices;
proforma bid securities and performance securities (Clause 2.11 (b)).

Validity of bids and bid security

Bidders are required to submit bids valid for a period indicated in the bidding documents, which
are sufficient to enable the borrowers to complete the comparison and evaluation of bids, review
the recommendation of award with ADB and obtain all the necessary approvals so that the
contract can be awarded within that period (Clause 2.13). Borrowers have the option of requiring
a bid security. Bid security shall be released to unsuccessful bidders once the contract has been
signed with the winning bidders (Clause 2.14).

Annex 12.4—3



Sustainable Hydropower Master Plan for the Xe Kong Basin — Volume 4

Clarity of bidding documents

Bidding documents should be so worded as to allow and encourage international competition and
set forth clearly and precisely the work to be carried out; the location of work; the goods to be
supplied; the place of delivery or installation; the schedule for delivery or completion; minimum
performance requirements; and the warranty, maintenance requirements and any other
pertinent terms and conditions. The bidding documents, where appropriate, shall define the
tests, standards and methods that will be employed to judge the conformity of work as performed
with specifications (Clause 2.16).

The bidding documents shall specify any factors in addition to price, which shall be taken into
consideration in evaluating bids and how such factors will be quantified or evaluated (Clause
2.17).

All prospective bidders are provided with the same information and shall be assured of equal
opportunities to obtain additional information on a timely basis. Reasonable access to project
sites for visit by the prospective bidders will be provided (Clause 2.18).

Standards

Standards and technical specifications quoted in bidding documents shall ensure the critical
performance or other requirements for works/goods under the procurement, while also
promoting the broadest possible competition. Borrowers shall specify internationally accepted
standards as far as possible, such as those issued by the International Standards Organization. If
such standards are not available, national standards may be applied (ABD 2015, Clause 2.19).

Pricing
Bidders for civil works contracts should be required to quote unit prices or lump sum prices for
the performance of the works. Such prices shall include all duties, taxes and other levies. Bidders

are allowed to obtain all inputs from any eligible sources so that they may offer the most
competitive bids (Clause 2.23).

Terms and methods of payment

Payment terms are to be in accordance with the international commercial practices applicable to
the specific goods and works, and are made in accordance with the procedures provided in the
ADB’s Loan Disbursement Handbook (Clause 2.34). Bidding documents shall specify the payment
method and terms offered; if alternative payment methods and terms will be permitted, and if so,
how the terms will affect bid evaluation (Clause 2.36).

Time for preparation of bids

Generally, no less than 6 weeks shall be allowed for international competitive bidding, from the
date of the invitation to bid or the date that the bidding documents become available, whichever
is later. However, the time allowed for preparation and submission of bids are determined with
due consideration of the particular circumstances of the project and the magnitude and
complexity of the contract. Where large works are involved, a longer period maybe needed to
enable prospective bidders to conduct investigations before submitting their bids.
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Bid opening procedures

The time for opening the bids is the same as the deadline for receipt of bids, or promptly
thereafter, and the time should be announced together with the place for bid opening in the bid
invitation. Bids are opened in public with the presence of the bidders or their representatives.
The name of the bidder and total amount of each bid, and of any alternative bids if they have been
requested or allowed, are read out and recorded when opened. A copy of this record will be
promptly sent to ADB and all bidders who submitted bids on time. Bids received after the time
indicated and those not opened and read out at bid opening will not be considered. When
electronic bid submission is used, an online bid opening procedure acceptable to ADB can be used
(Clause 2.45).

Examination of bids

The borrowers are ascertained if the bids (1) meet the eligibility requirements, (2) are properly
signed, (3) are accompanied by the required securities or required declaration signed, (4) are
substantially responsive to the bidding documents, and (5) are otherwise generally in order. The
bidder is not allowed to correct or withdraw material deviations or reservations once bids have
been opened (Clause 2.48).

Evaluation and comparison of bids

The purpose of the bid evaluation is to determine the cost to borrower of each bid in a manner
that allows a comparison on the basis of their evaluated cost. The bid with the lowest evaluated
cost, but not necessarily the lowest submitted price, shall be selected for award (Clause 2.49). The
bid price read out at the bid opening are to be adjusted to correct any arithmetical errors. Price
adjustment provisions applying to the period of implementation of the contract are not taken into
account in the evaluation (Clause 2.50).

Award of contract

The bidder who meets the appropriate standards of capability and resources and whose bid has
been determined (1) to be substantially responsive to the bidding documents and (2) to offers
the lowest evaluated cost will be awarded the contract within the period of the validity of bids
(Clause 2.59).

Publication of the award of contract

Within two weeks of receiving ADB’s “no objection” notice to the contract award
recommendation, the borrower shall publish in an English language newspaper or well-known
and freely accessible website, the results identifying the bid with the following information: (1)
name of bidder who submitted a bid, (2) bid prices as read out at bid opening, (3) name and
evaluated prices of each bid that was evaluated, (4) name of bidders whose bids were rejected
and the reasons for their rejection, and (5) name of winning bidder and the price if offered, as
well as the duration and summarized scope of the contact awarded (Clause 2.60).

Rejection of all bids

“Bidding documents usually provide that borrowers may reject all bids. Rejection of all bids is
justified when there is a lack of effective competition or bids are not substantially responsive or
when bid prices are substantially higher than (the) existing budget...If all bids are rejected, the
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borrower shall review the causes justifying the rejection and consider making revisions to the
conditions of the contract, design and specifications, scope of the contract or a combination of
these before inviting new bids” (Clause 2.61).

Wider advertising is to be considered if the rejection of all bids is due to lack of competition. New
bids may be invited from the initially pre-qualified firms or with the agreement of ADB from only
those that submitted bids in the first instance, if the rejection is due to most or all of the bids being
nonresponsive (Clause 2.62).

Procurement under BOO/BOT/BOOQT, concessions and similar private sector arrangements

Where ADB is financing a BOO/BOT/BOOT or similar type of project, either of the following
procurement procedures are used:

(1) Using suitable procedures, the project sponsor for a BOO/BOT/BOOT or similar type of
project, selected in a transparent manner, particularly through competitive bidding
procedures acceptable to ADB, possibly including several stages to arrive at the optimal
combination of criteria, shall be free to procure the goods and works required for the
facility from eligible countries.

Or,

(2) The goods and works required for the facility to be financed by ADB shall be procured
from eligible countries in a transparent manner, through competitive bidding procedures
acceptable to ADB, if the project sponsor has not been selected in the manner as described
in Clause (1) above (Clause 3.13).

Community participation in procurement

“Where, in the interest of project sustainability, or to achieve certain specific social objectives of
the project, it is desirable in selected project components to (a) call for the participation of local
communities and/or nongovernmental organizations (NGOs) in the delivery of services, or (b)
increase the utilization of local know-how and materials, or (c) employ labor-intensive and other
appropriate technologies, the procurement procedures, specifications, and contract packaging
shall be suitably adapted to reflect these considerations, provided these are efficient and are
acceptable to ADB” (Clause 3.17).

Lessons from Brazil

In Brazil, the Ministry of Mines and Energy (MME) publishes the Brazilian Energy Expansion Plan
(PDE) every year. It presents the results of prospective studies of energy demand and supply,
guiding the development and investment in power supply and distribution projects over a ten-
year period, including proposed hydropower projects. This is similar to a Master Plan with
priorities and timelines included. A legal framework was set up by the Brazilian government in
2004 to use energy auctions in which private companies participate in a government-managed
bidding process to ensure the full compliance of the PDE. The Brazilian Agéncia Nacional de
Energia Elétrica (ANEEL) is responsible for managing energy auctions. The Brazilian auction
system (Table 12.4-1) creates the incentives and security necessary for investors to finance
cheap, but capital-intensive renewable energy technology and build the required capacity
indicated in the 10-year PDE plan. To ensure an optimal energy mix and create a market for
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renewable energy technologies such as wind and solar power, the Brazilian auction model holds
separate auctions for all larger generation technologies” (World Bank, 2015). Moreover, the
energy projects must obtain their environmental licenses before they go to auction, which
reduces the risks for investors and developers (MME, 2014).

Table 12.4-1. Summary of the major characteristics of auctions in Brazil. Source: IRENA, 2013: 19.
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Annex 12.5: Procedures and Practices for Competitive Procurement of
Infrastructure Projects

Decree 03/PM of the Prime Minister on Government Procurement of Goods, Construction,
Maintenance and Services, dated 09 January 2004, known as Decree No. 03/PM, sets “the rules,
forms and procedures for government procurement of goods, construction, [and] repair and
ensure[s], efficien[cy], transparen[cy] and economy in government procurement”. It covers
infrastructure projects such as hydropower dams (Article 2, Definition 4).

Negotiation and finalization of major construction contracts, based on internationally recognized
standards forms, are jointly undertaken by the GoL and developer. Key features of the
construction documents include:

e Competitive bidding on an open-book basis,

e Guaranteed performance levels,

e Maximum contract prices,

e Guaranteed completion dates,

e Guaranteed good quality of dam throughout the project life cycle,
e Liquidated damages for breaches of contract terms,

e Performance incentives, if any,

e Management of environmental impacts.

As provided by the Integrated Environmental and Social Obligations, Sample PDA and Sample CA,
requirement for procurement is limited to construction related works (civil work and permanent
infrastructure, hydro-mechanical equipment, electro-mechanical equipment and transmission
network (Sample CA, Clause 4.7, (d)) and for monitoring on behalf of the GoL (Integrated
Environmental and Social Obligations, Clause 28, a, b). The Company is to ensure that
procurement, among others, is planned and implemented in such manner with such skill,
materials and equipment and at such standards as maybe necessary to enable the Project
Facilities to achieve as useful life no less than the Economic Operating Life (Sample CA, Clause 4.7,

(b)).

Developers are obliged to submit quarterly progress reports to the Gol. implementing body. If
the developer fails to do so within 10 days after receipt of notice of breach, the developer is
considered having abandoned the Project. (Sample PDA, Clause 7.2 (g)). Text Box 12.5-1 provides
the tentative content of the quarterly progress report.
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Text Box 12.5-1.Tentative content of quarterly progress during the PDA stage. Source: Sample PDA, Schedule 4.

1.0 Introduction

2.0 Description of the Project including maps

33 Progress of Final Feasibility Study in general
4.0 Consulting Service Agreements

5.0 Field Investigations activities (including photos)
6.0 Geology and Seismology survey

7.0 Hydrology data and record

8.0 Topography survey

9.0 Environmental, Social and Health Impact Assessment (ESHIA), including Terms of
Reference and Village Surveys

10.0  Project Layout including transmission line rout

11.0 Energy Export & Domestic Consumption

12.0  Actual implementation status vs Implementation schedule

13.0 number of worker, staff and expert working for the Project

13.0 Conclusions & Recommendations (including work plan and next quarter’s activities)

Procurement methods authorized by Decree No.03PM, and its implementing rules and
regulations include public bidding, limited bidding, direct contracting and price comparison
(Decree No. 03/PM), Article 10). Public bidding is required for most hydropower development
because of the high monetary value of these projects. public bidding is required if the value of
work is in between 300 million Kip-25 Billion Kip, and in case of international competitive
bidding the value of the work is more than 25 Billon Kip. (Ministry of Finance 2004, Article 13).

Pre-qualification

In the case of large-scale, complex, and high value projects such as hydropower, the qualifications
ofbidders are evaluated prior to bidding. Standards and conditions are stipulated and statements
of qualifications are evaluated by the tender committee. All firms meeting the standards and
conditions are then invited to participate in the price competition (Decree No.03/PM).

Procedures for Public Bidding

1) Notification is widely provided through the media or official means. The time limits for
the preparation and submission of bids are 45 days.

2) Tender documents shall be complete and precise, containing information on goods, works
and services, covering technical specifications, place of delivery, time, bidding conditions,
terms of contract, standards applied to the evaluation of bids to be properly
acknowledged by bidders.

3) All bids must be opened in public immediately at the deadline set for the bid submission
at the date, time and place indicated in the tender documents in the presence of the
bidders or their representatives.

4) Following opening of the bids, bidders may not revise or add anything to their documents

and proposals, except in the case the procurement committee requires clarification,
which shall be sought in writing from the concerning responsive bidders.
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5) The examination and evaluation of bids is carried out in accordance with the criteria and
conditions indicated in the bidding documents. The evaluation of bids must indicate the
proposals of all bidders and the reasons for award of contract and is submitted to the
project executing agency for approval.

6) In the event that all bidders cannot meet the criteria and conditions indicated in the
tender documents, the procurement committee may terminate the bidding process and
proceed with re-bidding in accordance with the implementing rules and regulations
(Decree No.03/PM).

Notification/invitation

Notification or invitation to bid is published through the mass media and may be sent to
individuals or firms interested to participate in the procurement process (Ministry of Finance
2004, Article 4 d). Domestic public bidding is announced in a Lao Language newspaper and
notices are sent to each ministry, province or district depending on the value of the procurement.
International public tenders are announced in Lao language and English language newspapers
published in Lao PDR, or in case of large-scale projects, in an international English language
newspaper such as the UN Publication Development Business (Ministry of Finance 2004, Article
14).

Notification shall include:

1) Identity of the procuring entity,

2) A summary of the works, goods or services sought,

3) Address to obtain tender documents and further information related to the submission of
bids,

4) Bid security, if required,

5) Costof tender documentsl,

6) Procedural requirements,
7) Deadline and address for submission of bids (Ministry of Finance 2004, Article 14 (3)).

Bidders must be provided with adequate time for preparation and submission of their bids. The
time limit shall include, if required, the time for site visits and pre-bid meeting necessary to
prepare bids (Ministry of Finance 2004, Article 4 f). Minimum time limit is 45 days for normal
procedure and 20 days for accelerated procedure (Ministry of Finance 2004, Article 14 (2).
Where a bidder requires clarification, request must be made in writing and the procuring entity
must expeditiously give a written response.

Eligibility Criteria
Individuals, entities and organizations legally constituted in Lao PDR, that have fulfilled their

obligations (especially the payment of duties and taxes), and that are capable of supplying
materials and construction services are given an equal opportunity of submitting bids (Ministry

1 . . L -
Tender documents are sold at a reasonable price covering the costs of printing, delivering and other
necessary expenses (Article 4 a).
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of Finance 2004, Article 4). State enterprises are also eligible to bid if they are legally and
financially autonomous from the procuring entity. International enterprises registered outside
Lao PDR are eligible if they have been established in conformity with the provisions of the law of
their countries of origins and have fulfilled their obligations with regard to the payment of duties
and taxes. If they are awarded with a contract, they will be required to implement the contact in
accordance with the Rule of Tax Registration and Management of Tax Payers of the Ministry of
Finance No. 2349 /MOF, dated 30 December 2003.

In case of Joint Ventures, all parties shall be jointly and severally liable. A joint venture shall
nominate a representative who shall have the authority to conduct all on behalf of any and all
parties of the joint venture during the bidding process and, in the event that the joint venture is
awarded the contract, during the contract execution (Ministry of Finance, 2004, Article 17).

A bidder shall not have a conflict of interest with the scope of the proposed contract. A bidder
shall be disqualified if:

e The company is in a bankruptcy,

e It has been found guilty of professional misconduct by a tribunal,

e It has not fulfilled its obligations with regard to the payment of duties, taxes, social
security or other payment,

e I[tis guilty of misrepresentation in supplying required information,

e Ithasbeen determined to be involved in any fraudulent or corrupt practice.

The bidder may be required to furnish evidence of their financial capacity to fulfill the
requirements of the contract. Evidence maybe furnished by (1) certified statements from banks,
(2) presentation of the bidder’s balance sheet, and (3) overall turnover and the turnover in
respect with civil work, supply of goods or services similar to those required in the contract for
the three-year period.

Evidence of technical ability maybe furnished by means of:

a) Professional and educational qualifications of the bidder and/or its managerial and
supervisory staff and, in particular, of persons responsible for carrying out the particular
works or services for the proposed contract.

b) In case of work: a list of work carried out over the last 3 years, with certificates of
satisfactory execution for similar works, issued b previous clients.

c) Incase of goods and services: a list of supplied goods and services in the last 2 years with
sums, dates and purchases.

d) Alist of bidder machinery, namely tools, plants and technical equipment.

e) Inthe case of goods: detailed description and/or types of goods supplied.

In the case of goods incorporated into works: certificates drawn up by official quality control
institutes or agencies of recognized competence attesting conformity to specifications or
standards of products (Ministry of Finance, 2004, Article 17).

Tender Documents

Tender documents include:

1) Invitation to submit proposals
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2) Instruction to bidders

3) Bid evaluation and selection criteria

4) Bid forms

5) Contract sample

6) General and specific conditions of contract

7) Specifications and drawings

8) List of goods or bill of quantities

9) Time of delivery or of completion and other necessary attachments such as samples of
required bid security.

Tender documents are sold at a reasonable price, including the costs of printing, delivery and
other necessary expenses (Ministry of Finance 2004, Article 4 a).

Bid Submission, Opening and Examination

Bids must be submitted within the stated time frame and in the manner specified in the tender
documents. Any bid received after the deadline is rejected and returned immediately unopened
(Ministry of Finance 2004, Article 4 h).

All bids must be opened in public immediately at the deadline set for the bid submission at the
date, time and place indicated in the tender documents. Bidders or their representatives or
members of the public may attend the bid opening. The Tender Committee shall announce the
names of the bidders and price offered by each bidder. The process of the bid opening will be
recorded, including names of the bidders, bid price, discounts and names of people in attendance
and institutions they represent (Ministry of Finance 2004, Article 4 i). After bid opening, any
negotiations with bidders on fundamental aspects of the bids, affecting the principal of equal
treatment, in particular on price, are prohibited (Ministry of Finance 2004, Article 4 k).

Bids are examined individually to determined:

Eligibility of the bidders,
Compliance with the bids with the terms and conditions set out in the tender documents,
Responsiveness of the bids to the technical specifications, and

B W N e

Where the tender documents require the existence of a business license, the furnishing of
a bid security, the Tender Committee are to verify whether the requirements are fully met
(Ministry of Finance 2004, Article 4 j).

Any information related to the examination and evaluation of bids and proposals, deliberations
related to the evaluation and the award decision shall be kept confidential by the Tender
Committee and may not be disclose to bidders or unrelated persons until the award decision has
been approved and the contract accepted (Ministry of Finance, Article 26).

Bid Validity and Security

Bidders are required to submit bids valid for a period specified in the tender documents, which
shall be sufficient to enable the comparison and evaluation of bids and obtain the necessary
approvals so that the contact can be awarded within that period (Ministry of Finance 2004, Article
4e).
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The procuring entity may require bidders to furnish a bid security in a lump sum of not less than
2% of the estimated contract cost or as stipulated in the bid documents. The bid security is
refunded to unsuccessful bidders within 7 days after the contract is signed or not later than 7
days after expiration of the bid security, whichever is earlier. The providing entity or project
owner will return the bid security to the successful bidder at the time of the signing of the
contract. If the successful bidder fails to sign the contract and submit the required performance
security, the procuring entity may call the bid security and proceed to the second lowest
evaluated and qualified bidder to conclude a contract (Ministry of Finance 2004, Article 4 b).

Two-stage Bidding

For large, complex and high value projects such as hydropower projects, the project executing
agency (Ministry of Energy and Mines) may find that it is not desirable or practical to prepare
complete technical specifications in advance. In such cases, a two-stage bidding process is used.
(Decree No.03/PM, Ministry of Finance 2004, Article 11).

In the two-stage bidding process, bidders may submit offers in the first stage without specifying
the price. The second stage is limited to competitive price bids by selected bidders and may be
preceded by negotiations between the procuring entity and potential bidders. The technical and
quality requirements set forth in the initial specifications and criteria may be modified as a result
of these negotiations (Ministry of Finance 2004, Article 11).

Contract Award

The bidder with lowest responsive bid, that meets the qualification requirements specified in the
tender documents, shall be awarded the contract. Following the award of the contract and
acceptance by the successful bidder, the procuring entity shall notify the unsuccessful bidders
within 7 days (Ministry of Finance 2004, Article 4 m).

In the absence of any responsive bid in accordance with the determination of the examination as
described earlier or any suitable bid, any or all bids maybe rejected. Where all bids are rejected,
the procuring entity must review the contract’s terms and conditions, designs and technical
specifications, and make revision before re-bidding. If there is only one bid and if such bid
exceeds and allocated budget, the Tender Committee shall identify the cause of the excess and
make a new proposal for the re-bidding. If substantial changes in the scope or modification to the
contact documents is needed before re-bidding, then prior review and approval of the Ministry
of Finance (MoF) is required (Ministry of Finance 2004, Article 4 n).

Role and Responsibilities of the Tender Committee

A Tender Committee is appointed by the procuring entity at the central or local level, ensuring
strict compliance with the Implementing Rule and Regulations of the Decree No. 03/PM (Article
20). At the central level, the Committee Members are appointed by the Minister of the line agency
or his/her authorized representative, while at the provincial level, the members are appointed by
the Provincial Governor or his/her representative. In case of public bidding, the Committee
consists of 5-9 members: 1-3 members from the procuring agency, and then each of the rest from
the Ministry of Finance, MPI, relevant technical department and Ministry of Foreign Affair
(External Economic Cooperation Department) in case of loan and grant funded procurement
(Article 21).
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The Tender Committee has the right and duty to prepare tender documents, carry out and
evaluate bids and submit the award decision for approval. The Tender Committee must notify
the unsuccessful bidders the contract award information and return securities within 7 days after
approval of award decision by the Procuring Entity and the signing of the contract by the
successful bidder. All records of procurement proceeding and documentation shall be maintained
in a procurement file. The records shall be made available on request to the Ministry of Finance,
Procurement Monitoring Office. The contract award information must be posted in the offices of
the procuring entity for view by the public.
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